NmeHeMm

Poccuinckon ®egepauun

ITOCTAHOBAEHMUE
KOHCTUTYLUUOHHOT'O CYJA POCCUUCKOHU DEJEPALIUHU

Mo JAeNy O MPOBEPKE KOHCTUTYLHHOHHOCTH MyHKTOB 9 m 11 craTthu 61"
®enepanbHOro 3akoHa «O HECOCTOATENBHOCTH (0aHKPOTCTBE)» B CBA3U C
xano0ol rpaxxkaanku JI.B. Baynunoii

ropoa Cankr-lleTepOypr 30 okta0pa 2023 roaa

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3oppkuna, cyaerr  A.JO.bymepa, JIL.M.Kapkosoii, C.M.Kazaniesna,
C.I.Kuazesa, A.H.Kokotosa, JI.O.Kpacasunkosoii, M.b.Jlobosa, C.I1.MaspuHa,
H.B.MenpaukoBa, B.A.CuBunkoro,

PYKOBOJCTBYACH cTaThelt 125 (myHkT «ay» wactu 4) Konctutynmu Poccntickoit
®denepaliv, TYHKTOM 3 4acTH MEPBOM, YAaCTAMU TPEThEH W UYETBEPTOM CTaThul 3,
4yacThIO TMepBoM ctaTh 21, ctarbsimu 36, 471, 74, 86, 96, 97 u 99 ®enepanbHOTO
KOHCTUTYLIMOHHOTO 3akoHa «O Konctutyumonnom Cyne Poccuiickoi @enepanuny,

paccMOTpen B 3aceqaHuu 0€3 MPOBEACHUS CIyLIaHUA JEI0 O MPOBEPKE
KOHCTUTYIMOHHOCTH TyHKTOB 9 1 11 crarem 61" demepamproro 3axoma «O
HECOCTOATENbHOCTH (OAHKPOTCTBE )».

[ToBomoM K  paccMOTPEHMIO Jella SBWIAch Kajgoba  TPakIaHKH
JI.B.Baynunoii. OcHOBaHMEM K PACCMOTPEHHIO JAeia ABWJIACh OOHAPYKUBIIASACS
HEOMPEACICHHOCTh B BOMPOCE O TOM, COOTBETCTBYIOT Jin KoOHCTUTYIMUK

Poccuiickoit @enepaimm ocmapuBaeMpie 3aBUTEITBHALIEH 3aKOHOMOJIOKECHUS.
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3acnymaB coodimieHue cyapu-pokiaagunka C.M.KazaHneBa, wuccieaoBaB
MPEACTaBICHHBIE JOKYMEHTH W HWHBIE Marepuaibl, Koncrturymumonubsiii Cyn

Poccuiickoit ®eneparuum

YCTAHOBHI:

1. B cuny cratbu 61'' ®exepansroro 3akoma ot 26 oxtsabps 2002 roxa
Ne 127-®3 «O wHecocTosTenbHOCTH (OAaHKPOTCTBE)» (majee — 3akoH O
OAHKPOTCTBE) apOWTPaKHBIN Cya BIPABE YMEHBIMUTH Pa3Mep WIIH TMOJHOCTHIO
0CBOOOIUTH OT CYOCHMAMApHOW OTBETCTBEHHOCTH 32 HEBO3MOXKHOCTH MOJIHOTO
nmorameHus TPeOOBaHWM KPEAUTOPOB JIUIO, K HEW MPHUBJICKAEMOE, €CITH OHO
JIOKAXET, 9TO MPH HUCTIOTHEHUU (PYHKITMI OpPraHoB YIPaBICHUS WA YUPEIAATEISA
(Y4acTHHKA) IOPUAMYECKOTO JIMLA (DAKTHUUECKH HE OKA3BIBAIO OMPEICIAIOMIETO
BJIUSHUA Ha JACSITEIILHOCTh IOPUANYECCKOTO JIMTA (OCYIMIECTRIUIO (DYHKIIMKA OpraHa
yIpaBJICHAST HOMHHAJIBHO), W €CIIK Oiarofaps MPEAOCTAaBIICHHBIM ATHM JIHIIOM
CBEJICHUSAM YCTAaHOBJICHO (DAaKTHUECKH KOHTPOJIMPOBABIINECE MODKHMKA JIUIO H
(wni) OOHApYKEHO CKPBIBABINIEECS TOCICIHAM WMYIIECTBO JOJDKHUKA W (WJIH)
KOHTPOJIUPYIONIETO TO/KHAKA JUIa (TyHKT 9);

pasmep cyOCHOuapHON OTBETCTBEHHOCTH KOHTPOJIHMPYIOMIETO MOJKHUKA
JUIA PAaBEH COBOKYMHOMY pa3Mepy TpeOOBaHMM KPEAUTOPOB, BKIIOUCHHBIX B
peectp TpeOOBaHUI KPEAUTOPOB, a TAKXKE 3aABJICHHBIX IMOCIE 3aKPBITUSA peecTpa
TpeOOBaHMI KPEIUTOPOB M TPEOOBaHWN KPEAWTOPOB MO TEKYIIAM TLIATEXaM,
OCTaBIIAXCSA HE TOTANICHHBIMA TI0 TPWUYMHE HEIOCTATOUHOCTH WMYIIECTBA
JOJDKHUKA, pa3Mep TaKOW OTBETCTBEHHOCTH TMOJICKUT YMEHBIICHHUIO, €CITH
KOHTPOJIUPYIOIIMM JIOJDKHUKA JIMIOM OyAeT J[AO0Ka3aHo, uYTO pa3Mep Bpeaa,
MPUYAHCHHOTO UMYIIECTBEHHBIM MPaBaM KPEIUTOPOB IO €r0 BUHE, CYIECTBCHHO
MEHbIIIE pa3Mepa TpeOOBaHMH, MOJICKAIINX YAOBIECTBOPEHUIO 3a €ro CUerT;
TpeOOBaHMSA, TPUHAUICKAIINE KOHTPOJIUPYIOUIEMY JNOJDKHUKA JHUIy Ju0O
3aMHTEPECOBAHHBIM IO OTHOIICHHWIO K HEMY JIMIAM, HE BKITIOYAIOTCS B pasMep
TAaKOM OTBETCTBEHHOCTH M HE TMOAJICkKAT YIOBJIECTBOPEHUIO 32 CUET CPEACTB,

B3BICKAQHHBIX C 3TOTO JuIa (myHKT 11).
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1.1. KOHCTHTYITMOHHOCTh TIPUBEACHHBIX 3aKOHOIIOJIOKEHU — OCTaprBacT
rpaxxaanka JI.B.Baynuna.

Pemiennem ApOutpaxkHoro cyaa ropoaa Mocksel ot 20 ampens 2021 rona,
OCTaBJICHHBIM  0€3 HW3MCHECHMA IIOCTaHOBJICHHEM JIeBATOrO  apOMTPa)KHOTO
anesuisaimonHoro cyna ot 7 wrong 2021 ropa, JIL.B.Baynuna u rpaxnanud Y. mo
TpeOOBAHHIO HAJIOTOBOI'O OPraHa MPUBJICUEHbI K CyOCUAMAPHONW OTBETCTBEHHOCTH IO
00s3aTeNbCTBAM OOIIECTBA C OrPAHUUYEHHON OTBETCTBEHHOCTBHIO, ¢ HHUX COJIUAAPHO
B3BICKAHBI CyMMa 3aJI0JDKEHHOCTH TI0 Hayioram, nieHu u mrpad. B mposepeHHbIH
HajoropeiM opraHom mniepuon JI.B.Baynmna Oblia pykoBoauTeneMm oOIECTBA U
€IMHCTBEHHBIM €T0 yupemuterneM, a Y. — reHepabHbIM JUPEKTOPOM U YUPEIUTEEM
e11le 0JTHOTO OOIIECTBA C OTPAHUYEHHON OTBETCTBEHHOCTHIO — KOHTPAreHTa nepeoro.

Onnako ApOutpakHbiii cyn MOCKOBCKOTO OKpyra MHOCTaHOBJICHHMEM oOT 21
okTs10pss 2021 ropa ykazaHHbl€ CyJIEOHbIE AKThl OTMEHWJI B YAaCTH OMPEACICHUA
pa3Mepa CyOCHIMapHOW OTBETCTBEHHOCTH M B ATOM 4aCcTW HAIpPaBWJI JEJI0 HA HOBOE
PACCMOTPEHUE B CyJ NEPBOM HWHCTAHIMW, YKA3aB, 4YTO AaKThl CyJAOB TIEPBOA H
aneJUIALMOHHOM MHCTAHIMU HE Co/ep:KaT OOOCHOBAaHHMS pa3Mepa OTBETCTBEHHOCTH
(121 904 859 py6. 60 Kom.) W TOTOMY BBIHECCHBI IIPH HETONHO BBISCHEHHBIX
obcrosTenbcTBax. B cBoto ouepens, cyapsa Bepxosnoro Cyna Poccutickoit deneparmn
omnpeaeneHneMm ot 24 paexabps 2021 roma ortkazan JI.B.BaynuHoli B mepenaue
KaCCallMOHHOM KaJloObl Il pacCMOTpeHMs B cyaeOHOM 3aceaanuu  CyaeOHOMH
KOJIJIETMY MO SKOHOMUUYECKUM CIIOpPaM JAHHOTO CYy/Ia.

IIpu HOBOM paccMOTpeHMH Jiena pelieHreM ApOUTPaKHOTO Cyaa Topojaa
Mocksbl ot 22 wrons 2022 roma ¢ JIL.B.Baynunoii u Y. conMaapHO B3bICKaHbI
117 360 234 py0., uz kotopsix 81 954 720 py6. — ocHoBHO# monr, 23 704 631 py6. —
nean, 11700883 py6. — mrpad. Ilocranonenusmu JleBsitoro apOuTpa)kxHOTO
aneuIAMOHHOTO cyaa oT 12 oktadps 2022 roga u ApOuTpakHoro cyja MoCKOBCKOTO
okpyra ot 19 nmexabps 2022 roma 3T0 pellieHHE OCTaBJIEHO 0€3 M3MEHEHHA, C YeM
cornacuiics cynpa BepxoBHoro Cyna Poccuiickoit @enepaimu B onpeaeneHuu ot 10
mapta 2023 roma o0 oTKase B mepeaade KaccallmoHHOM >kanoOwl JI.B.BaynuHoi mms
paccMoTpeHuss B cyaeOHOM 3aceqaHnu CyneOHOM KOJIJIETHH IO SKOHOMHWYECKAM

criopam JaHHOTO Cy/a.
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[To MHEHMIO 3aSIBUTEILHULIBI, OCTIAPUBAEMbIE HOPMbI HEKOHCTUTYILIMOHHBI B TOM
M€Epe, B KaKOW IO CMBICITY, MPUAABAEMOMY UM IPABOIPUMEHUTEIIBHON TMPAKTUKOM,
OHHU TO3BOJISIIOT CYAy MPHUBJICUb KOHTPOJIUPYIOIECE JOKHUKA JIMIO K CyOCHIUApHOM
OTBETCTBEHHOCTH HWCKJIFOUMTEIIbHO HA OCHOBAHMM PEIICHUS HAJIOTOBOrO OpPraHa,
BBIHECEHHOTO B OTHOILIEHUM OPraHu3alliu-I0/DKHUKA, B pa3Mepe, YKa3aHHOM B 3TOM
pemeHnH, 03 TIPOBEPKHA CynoM (DaKTHUECKMX OOCTOATENLCTB JAela W 03
UCCJICJIOBAHUS JIOBOJIOB M JOKA3aTENIbCTB, NPEJACTABJICHHBIX KOHTPOIUPYIOIIAM
JIOJKHUKA JIMIIOM B OMPOBEPKEHUE BHIBOJOB HAJIOTOBOIO OPraHa, TeM CaMbIM JIUIIIasd
CyOCHIMApHOro JTOJDKHUKA MpaBa Ha CyAeOHyro 3ammty. Kpome Toro, oHa monaraer,
YTO B3BICKAHME B COCTaBe CYOCHIMAPHOW OTBETCTBEHHOCTH KOHTPOJUPYIOIIETO
JOJDKHUKA JIAIA HAJIOTOBBIX IITPadoB, HANOKEHHBIX HA OPTaHU3AITUIO-TO/DKHUKA,
HapyIlaeT NPUHIUI UHAUBUAYATM3AlMN FOPUANUECKON OTBETCTBEHHOCTH. 3aMpeT ke
NepeKyIaapBaTh mTpad, HA3HAYCHHBIA IOPUINUECKOMY JIHITy, HAa (PU3HUIECKOE JIUTIO
MOJATBEPIKIACTCA, HA €€ B3MVIAM, NpaBoBbiMU no3uiusmMu KoncturyiumonHoro Cyna
Poccutickoi ®enepaiiviv, BoIpaXXCHHBIMUA B TTOCTAaHOBJIEHUAX 0T 28 HOs0psa 2017 rona
No 34-IT m or 8 mekabps 2017 roma Ne 39-I1. JI.B.Baynuna yTBepsKaaeT, uTo
OCMApUBACMbIE HOPMbI HAPYIIAOT OOIIME TMPHUHIMIBI BO3MEIICHUS Bpela H
HENPUKOCHOBEHHOCTH  COOCTBEHHOCTH, MpEArosiaras MpUBICUEHHE JMIA K
OTBETCTBEHHOCTH 0O€3 ydeTa €ro WHIMBHIYaJbHBIX OCOOCHHOCTEH (CTENCHW BHHEI,
UMYITICCTBEHHOTO TIOJIOXKCHUS W Jp.) W 0e3 ydera MPHUHIMIIOB COPa3MEPHOCTH,
CNPABEUTMBOCTH, a/ICKBATHOCTH HAKA3aHMA.

3asBHUTEIBHANA [POCHT MpH3HaTh TyHKTHL 9 ® 11 cratem 61'' 3akoma o
0aHKPOTCTBE MPOTHBOPEUAIMMH CTaThaM 2, 6 (yacth 2), 19 (uacte 1), 35, 46 (vacthb
1), 49 u 54 Koncturyimu Poccuiickoit @enepanum.

1.2. Koncturymmonnsiii Cyn Poccutickoit ®eneparn, oOpaiasch K BOIpocam
O KOHCTUTYIIMOHHO-TIPABOBOM CMBICJIC JEHCTBYIOIIETO PETYJIMPOBAHUS OTHOIIICHUH,
CBSI3aHHBIX C OAHKPOTCTBOM, YKa3aJl, YTO OAHA W3 Iiejed 3akoHa O OAHKPOTCTBE —
00ecneunTh NMpaBa peaibHbIX U MOTEHIMAJIBHBIX KPEIUTOPOB. 3aKOHOAATENb BIPABE
MIPUHATH MEPHI JJI1 MUHUMU3AUN HETATUBHBIX MOCJIEACTBAN HEIIATEKECIOCOOHOCTH
JOJKHUKOB. OTH MEPbI, NPEAYCMOTPEHHbIE 3aKOHOM O OAHKPOTCTBE U [ pakIaHCKUM

koaekcom Poccuiickoit ®enepaiinu, NpU3BaHbl MNPEIOTBPATUThL OAHKPOTCTBO H
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BOCCTAHOBHTDH ILIATEKECHOCOOHOCTh, a MPHU MPU3HAHUM JIOJKHUKA OAHKPOTOM —
CO3/aTh YCJOBHS Uil  CIPABEIIMBOIO  YAOBJICTBOPEHUS SKOHOMHUYECKHX H
IOPUIMICCKAX MHTEPECOB KPenuTopoB (ToctanosaeHns oT 12 mapta 2001 roma Ne 4-
IT, ot 31 staBapst 2011 roga Ne 1-I1, ot 18 mas 2015 roga Ne 10-ITu mp.).

Kacasce npobnembl peannzaiiy KOHTPOJUPYIOIIUM JTOJKHUKA JTUIOM TPaBa Ha
cynebnyto 3amuty, Konctutymmonusii Cya  Poccuiickodi  ®eaepaiu B
[TocranoBnenun ot 16 HoAOps 2021 roma No 49-I1 mpuien K BBIBOAY, YTO
oOecnieueHue OajaHCa WHTEPECOB BCEX YYACTHUKOB ITPABOOTHOIICHWH B pamMKax
mpoueAypbl OAHKpPOTCTBA MPEAMNOiaracT MNPaBO TaKOro JIMIA, MPUBJIEKAEMOro K
cyOcuauapHOi OTBETCTBEHHOCTH MO 0043aTeNbCTBAM JIOJKHUKA, OCTIOPUTH CYACOHBIH
aKT O TMPU3HAHUM OOOCHOBAHHBIMU TPEOOBAHUI KPEIUTOPOB JOJKHUKA M O
BKITIOUEHUHM WX B PEECTp TpeOOBAHWUM KPEAWTOPOB, B TOM 4YHCJE CYJNCOHBIA aKT,
NpUHATHIA 0€3 ydacThs Takoro jmra. C ydeToM MpaBOBBIX TO3UIHIMA, U3JI0KCHHBIX B
nanHoM IlocTaHOBIIEHUH, 3aKOHOAATENb AOTIONHMI ¢TaThio 34 3akoHa 0 OAHKPOTCTBE
MyHKTOM 4, TnpsMO MOPEeAyCMOTPEB IMPABO KOHTPOJMPYIOIIErO JIOJDKHUKA JIUIA
Y4acTBOBATh B JeJie 0 OAHKPOTCTBE MPU PACCMOTPEHUHU BOMPOCOB, PEIICHUE KOTOPBIX
MOXKET TIOBJIUATh HA MPUBJICUYCHUE €r0 K OTBETCTBEHHOCTH M HA €€ pa3Mep, B TOM
ymucsie 00XajloBaTh MPUHATHIC MO JAHHBIM BOMPOCaM CyACOHBbIC aKThl, 3Ta HOpMa
MPAMEHSETCS | K JejiaM 0 OaHKPOTCTBE, BO30OYKICHHBIM JI0 JHS €€ BBEJICHUA (ITyHKT |
cratbu 1 1 yacth 3 crathu 2 OenepanbHoro 3akoHa ot 21 Hos0ps 2022 roma Ne 452-
@®3).

Onmpascs Ha AaHHoe [loctaHoBeHME, CyaeOHasA MPaKTHKA TAK)Ke UCXOIUT M3
TOTO, YTO KOHTPOJUPYIOIIEMY JIMIYy, B OTHOIICHHMH KOTOPOrO B PaMKax Jeia o
OQHKPOTCTBE PACCMATPUBAETCS BOMPOC O TPUBJCUYCHWHM K  CyOCHIMAPHOM
OTBETCTBEHHOCTH, JIOJDKHO ObITh O0ECMNEUEHO TPaBO HA CyACOHYIO 3allluTy
MOCPEACTBOM PACCMOTPEHUSI KOMIIETEHTHBIM CYJIOM €r0 BO3PAXKEHHHA OTHOCHUTEJILHO
000CHOBAaHHOCTH TpPeOOBaHWS KpeauTopa, B TOM YHCIIE TPeOOBAHHUS HAJIOTOBOTO
OpraHa, OCHOBAaHHOTO Ha pe3yJbTaTax MNPOBEACHHLIX B OTHOILIEHUM JOJKHUKA
MEPOIPUITANA HAJIOrOBOTO KOHTPOJiA. Eciau BOMpPOC O 3aKOHHOCTU — PELICHUS
HAJIOTOBOTO OpraHa pa3periacTcss BHE paMoK jefia 0 OAHKPOTCTBE, B YAaCTHOCTU TMPH

paccMoTpeHun Jnena B mopsanke ThaBbl 24 AIIK  Poccuiickoit  ®deneparym,
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KOHTPOJIUPYIOIIEMY JIMIy, B OTHOIICHWM KOTOPOrO B YCTAHOBJCHHOM TOPSAKE
MPEIBABICHO TPEOOBAHKUE O MPUBJICYEHUH K CYOCHAMAPHONW OTBETCTBEHHOCTH, MPABO
Ha CyAeOHYIO 3aIMUTy AOKHO OBITh MPEIOCTABICHO B aHAJIOTMUHOM O0beME: TaKoe
JIMIIO BITPABE BCTYMUTH B JEJIO B KQUECTBE TPETHETO JIMIIA COTJIACHO cTaTthe 51 AaHHOro
Konekca, a B ciyuae, Korma mo A€y Y€ BBIHECEH CyACOHBbIA aKT, KOTOPbIM CHOP
pa3pellieH Mo CYIIECTBY, — BIIPaBe 00XaJloBaTh PEUICHUE CyAa B aNCUIALMOHHOM U
KaCCaIlMOHHOM TIOPSIIKe TIPUMEHUTENTFHO K ero crathe 42 (ompenenenus CyneOHOM
KOJUIETHH 110 SKOHOMHUecknM criopaM Bepxosroro Cyna Poccutickoit denepaimu ot
6 mapta 2023 roga Ne 303-3C22-22958 u ot 25 aprycra 2023 roga Ne 303-DC21-
21101).

Koraa e pelieHue HajJOroBOro OpraHa O TPUBJICUEHUM K HAJIOrOBOM
OTBETCTBEHHOCTH, TIO3[JHEEC YUYTCHHOE apOWTPaXHBIM CYAOM TPH BKITIOYCHHUA
TpeOOBaHUA B peecTp TPeOOBAHUM KPEAUTOPOB, CAaMHUM HaJIOTOILIATEIBIIIMKOM-
nomkHUKoM B mopsake riasel 24 ALK Poccuiickoit @enepaiini He 00XKajioBajioCh,
3akoH, kak otmetwni Koncrutyumonnsiit Cyn  Poccuiickoit ®eaepaimin, He
MPEMATCTBYET Cy/NeOHON 3aiuTe ObIBIIMM PYKOBOAMTEIEM HAJIOTOMJIATEIbIIIMKA
CBOMX IIPaB B CJIyya€ MPEABbABICHUA K HEMY CaMOCTOSITEIbHBIX TPEOOBAHUMH,
CBSI3aHHBIX C HAPYIICHHEM HAJIOTrOMJIATEIBIIMKOM HAJIOrOBOTO 3aKOHOMATEILCTBRA,
MOCPEJICTBOM  OOKAJIOBAHUSI OMNPEACIICHUA apOMTPaXHOTO CyAa O BKIIIOUEHHH
TpeOOBaHMsI HAJIOrOBOTO OpraHa B peecTp TpeOoBaHWi kpeautopoB. llpu sTom
Pa3PEILIEHUIO MOMJICKUT U BOMPOC O TOM, MOIJIO JIM KOHTPOJMPYIOIIEE JTOJDKHUKA
JIMII0O C YYETOM HMEKONIMXCA Y HEro BO3MOXKHOCTEH ONPEACNATh JICUCTBUS
IOPUANYECKOrO JIMIA, WHUIIMMPOBATh O0XKAJIOBAHUE PEIICHUS HAJIOTOBOTO OpraHa
caMHuM HaJtorormiarebimukoM (ompenenenns ot 31 mas 2022 roga Ne 1153-0, ot 29
centsaops 2022 roma Ne 2645-0, ot 25 anpens 2023 roma Ne 783-O u Ne 882-O m mp.).

Kpome Toro, Koncrurymmonnsiit Cya Poccuiickoit denepayu ¢ onopoit Ha
nojtockenust Koncturymum  Poccutickoit deneparun  chopMyIupoBai  CIICAYIOITHE
MTPABOBBIC MO3UIIUHU O CYOCUMAPHON OTBETCTBEHHOCTH KOHTPOJIMPYIOIIETO JOKHUKA
JIVIIIA TIPA HEBO3MOXKHOCTH TIOJTHOTO TIOTAICHUS TPEOOBAHMIA KPETUTOPOB (CTaThs 61"
3akoHa o0 6ankpoTcTBe M MyHKT 4 ctathu 10 mpexHei ero penakimn). [Ipusneuenue k

TAKOH OTBETCTBEHHOCTH npeayCMarpuBacT yd€T BHHLI KOHTPOJHPYIOMICTO JIUMIIA B
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NPU3HAHUM JOJKHUKA OaHKpOTOM, MPEANoJaracT NPOBEPKY HAIMYKSA MPUYHUHHO-
CIICZICTBEHHOM CBSA3M MEXTY ACHCTBUAMH (Oe31eHCTBUEM) 3TOTO JIMIA U (PaKTHUYECKH
HACTYMUBIIMM OaHKPOTCTBOM, MPECIIEAYET LIENH JOCTHYb ONMPENEIIEHHOCTH B BONPOCE
0 pa3Mepe OTBETCTBEHHOCTH M 00ecneunTh OanaHC MMYIIECTBEHHBIX WHTEPECOB Kak
MPUBJIEKAEMOro K Hel JIMLA, TaKk U KPeaIuTOpoB JO/bkHMKA. KoHTpomupyromee o
HE MOXET OBbITh MPHUBJIEYEHO K CYOCHIMApHON OTBETCTBEHHOCTH, €CIHM JOKAXKET, UTO
NpY TOH cTeneHn 3a00TAMBOCTH U OCMOTPUTENBHOCTH, Kakasd OT HEro TpeOOoBaslach B
OOBIYHBIX  YCJIOBUSAX  JEIOBOrO 000OpOoTa W C  YYETOM  COIMYTCTBYIOLIMX
NPEANPUHUMATENTLCKUX PUCKOB, OHO AECHCTBOBAJIO JOOPOCOBECTHO W TPHHAIO BCE
MEPBI I UCIOTHEHUS JOHDKHUKOM O00S3arebCTB nepen kpeauropamu. CraHaapTt
JOOPOCOBECTHOIO MOBEIEHUS KPEIUTOPA KaK CTOPOHBI CIOpa O TMPHBICYEHUH K
CyOCHOMApHOH  OTBETCTBEHHOCTM  KOHTPOJIMPYIOLLIErO  JIALA  MPEAnojaraet
HEBO3MO)KHOCTb 0€30CHOBATENbHO CCHUIATBCA HA TPYAHOCTH B JIOKa3bIBAHUH
MIPOTUBOIPABHOCTH TMOBEACHUS OTBETUMKA W TMPUUMHHOW CBSI3U MEKIY TaKUM
MOBEJICHUEM U BPEIOM IMPU HATMUMK (PAKTHYECKH TIOJIHOTO AOCTYIA K CBEACHUSAM H
JOKYMEHTALMA O XO3SHUCTBEHHOM [eATeNbHOCTH AOJDKHMKA. [lpm pacnpenenennu
OpeMEHM JTOKa3bIBaHHWs HAJIMUMS WM OTCYTCTBHA OCHOBAHMU JUIA TPUBJICYECHUSA K
CyOCHIMApHOH OTBETCTBEHHOCTH HEOOXOAMMO TNPUHMMATh BO BHUMAaHHE Kak
JOOPOCOBECTHOCTh  KOHTPOJIMPYIOLIErO JIMLA, BKIOYAs MCIOIHEHHE WM  CBOEH
00513aHHOCTH IO YYETY HHTEPECOB KPEAUTOPA, B TOM YMCIIE MPH PACCMOTPEHUH JIENA B
CyZe, TaKk M TpoLeccyanbHyl0 aA00pocoBecTHOCTh Kpeautopa ([loctanoBnenue ot 7
despans 2023 roga Ne 6-11; onpenenenns ot 31 maprta 2022 roma Ne 593-O u Ne 656-
O, ot 31 smBaps 2023 roma Ne 141-0, ot 28 dpeBpans 2023 roma Ne 365-O u 1p.).

B Ilocranosnennn ot 8 nexadbpsa 2017 roga Ne 39-I1 Koncturyimonnsii Cyg
Poccuiickoit ®enmeparuy MOMUESPKHYI, YTO TPHBJICUCHUE (PH3MIECKOTO JHIA K
IPAaX/IAHCKO-TPABOBOM  OTBETCTBEHHOCTW 34 BpeA, MNPUUYMHCHHBIA MyOJIMYHO-
NPaBOBOMY O0pa30BaHUIO B Pa3Mepe MONISKAILMX 3aYUCICHUI0 B €ro OHOKET
HAJIOrOB OPraHU3alMU-HAJIOTOIIIATENBIIUKA U BO3HUKIIWNA B PE3YJbTaTe YTOJOBHO-
MPOTHBOTPABHBIX JICHCTBHUI 3TOTO JIMIIA, BOSMOXKHO (32 HUCKITIOUCHHUEM CITy4aeB, KOTJa
CYJOM YCTaHOBJIEHO, YTO IOPUAMYECKOE JIMLO CIYXKHUT JIMIIb MPUKPBITUEM IS

JICHCTBUIM KOHTPOJIUPYIOMIETO €ro (PU3UUECKOro JMMa, T.e. de facto He SBIAeTCA
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CaAMOCTOSITCJIPHBIM ~ YYACTHUKOM ~ SKOHOMHYECKOH  JCATETIbHOCTH) JIMIb  TIPH
UCUYCpNAHUK JIMOO  OTCYTCTBMM MPABOBBIX  OCHOBAHWUN Uil  NPUMEHEHUS
MPETyCMOTPEHHBIX 3aKOHOM MEXAHU3MOB YOBJIETBOPEHUS HAJIOTOBBIX TPEOOBAHUH 3a
CUET CaMOl OpraHu3alvy WX JIMII, MPUBJICKAEMbIX K OTBETCTBEHHOCTH IO €€ I0JIraM B
MPETyCMOTPEHHOM 3aKOHOM TMOPAJKE, B YACTHOCTH TMOCJIE€ BHECEHUA B €IAMHBIN
TOCYIAPCTBEHHBIN PEECTP KOPUAMYECKUX JIAI[ CBEJICHUM O MNPEKPAIICHUN STOU
OpraHu3aIyy, MO0 B CITydasX, KOT/ia OpraHu3aIfsI-HAJIOTOTIIATETBINAK (haKTHISCKA
ABJIAETCS HEACUCTBYIOIIEH, B CBA3M C YEM B3bICKAHUE C HEC WA C YKA3aHHBIX JIMII
HAJIOTOBOM HEJOMMKM W TIEHM B TMOPAJKE HAJIOrOBOTO W TPAXAAHCKOTO
3aKOHOJIATENIbCTBA HEBO3MOKHO.

1.3. CybOcunmapHasi OTBETCTBEHHOCTb KOHTPOJIMPYIOIIMX OPraHU3ALMIO JIMI
sprgerca, kak ormeTnn Koncturyimonnsiii Cyn Poccuntickoit ®enepaiym, mo cBoei
npupozae nenmuktHor (moctanosiaerns oT 21 mas 2021 roma Ne 20-I1, ot 16 HOa0ps
2021 roma Ne 49-1Tu ot 7 dpespanst 2023 roma Ne 6-IT; Onpenenenne ot 27 urons 2023
roga Ne 1522-O). Ha nenmukTHYIO TPHPOSY OTBETCTBEHHOCTH, TPETYyCMOTPCHHOM
crarbeii 61'' 3axona 0 GaHkpoTCTBe (IyHKTOM 4 ero crathi 10 B mpexHeit penaKimm),
ykasbiBasl 1 Bepxosubiii Cya Poccutickoit enepanyu, odpaiiiasi BHUMaHUE HA TO, UTO
OHAa MO CBOEH CYyTH SBJIETCS OTBETCTBEHHOCTHIO KOHTPOJIMPYIOIIErO JiMIA TIO
COOCTBEHHOMY  00A3aTelIbCTBY —  OOSA3aTENIbCTBY W3  NPUUYMHEHUA  Bpena
UMYILIECTBEHHBIM  TIpaBaM  KPEAUTOPOB, BO3HMKIIETO B  PE3yJibTaTe  €ro
HETIPAaBOMEPHBIX JEHCTBUN (O€37eHCTBHS), KOTOPHIE BBIXOMAT 3a MPEACIHl OOBIIHOTO
JIEIOBOTO PUCKA, CTaJIM HEOOXOMMOM MPUYMHON OAHKPOTCTBA TOJKHUKA U TIPUBEITH K
HEBO3MOXXHOCTH Y/IOBJICTBOPEHUSI TPeOOBAHMM KPEAUTOPOB (K OOCCIICHUBAHHIO WX
00s3aTeIbCTBEHHBIX  TpaB). [IpaBOBEIM  OCHOBaHWEM WCKa O TIPUBJICUCHHUA
KOHTPOJIUPYIOIIETO JIMIA K CYOCHIMAPHON OTBETCTBEHHOCTH BBICTYIAKOT, MOMHUMO
MPoYero, TMpaBWjia O JACIMKTE, B TOM 4YHCIE 3akperyieHHbie B ctatbe 1064 T'K
Poccutiickoii ®eneparmm (myskTsl 2, 6 1 22 nocranosneHus [lnenyma BepxoBHoro
Cyna Poccuiickoit @enepaiuun ot 21 aexabps 2017 roga Ne 53 «O HekoTOpbIX
BOMPOCAX, CBSA3aHHBIX C TMPHUBJICYCHUEM KOHTPOJMPYIOIIMX JAOJKHUKA JIMI[ K

OTBETCTBEHHOCTH TMpH OaHKPOTCTBE» W MOyHKT 16 O030pa cyacOHOM NpaKkTUKH
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Bepxoaoro Cyma Poccuiickoit ®enepaimm Ne 3 (2021), yTBEp»KACHHOTO €T0

[Tpesumuymom 10 mosGpst 2021 roga).

Bmecte ¢ TeM JIeNMKTHBIM XapakTep CyOCHIMApPHON OTBETCTBEHHOCTH
KOHTPOJIUPYIOIIETO JIMIA HE MCKIIIOYAET IMpaBa 3aKOHOJATENS YCTAHOBUTH PAJl €€
0COOEHHOCTEH ¢ y4eTOM CICITU(DMKH TIPUBJICUCHNS K OTBETCTBEHHOCTH (DHU3UUECKUX
Jul 3a yoiepO, MPUUYMHEHHBIM KOHTPOJMPYEMBIM FOPUIMUECKAM JIMIIOM. Tak,
cornacHo myHKTy 9 cratei 61' 3akoHa 0 GAHKPOTCTBE ApOHTPAKHBIA CyI BIPABE
YMEHBIIUTH PA3Mep WK MOHOCTHIO OCBOOOIUTH OT CYOCHIMAPHON OTBETCTBEHHOCTH,
€CITH TIPUBJICKAEMOE K HEW JIUIO JOKAKET, YTO OHO, WCHOJHSS (DYHKIIUH OPTraHOB
YTIPABJICHUS WJIH YUpeauTeNis (YIacTHUKA) OopraHu3anyi, (PaKTHIeCKd HE OKA3bIBAJIO
OTMPEACIAIONIETO BIUSAHUS HAa €€ ACATENbHOCTh, W €CAu Ojaromaps STOMY JIUILY
YCTAHOBJICHO (DAKTUUECKH KOHTPOJIMPOBABIIEE MODKHUKA JIMIO WM OOHAPYKEHO
CKPBIBABIIEECS TMOCIAEAHUM HUMYIIECTBO JOJDKHUKA JIMOO  KOHTPOJMPYIOIIETO
nomxauka mia. [lyakr 11 Toit e crarebu mpeaycMaTrpuBaeT YMEHBIIEHUE pa3Mepa
cyOcHaMapHON OTBETCTBEHHOCTH, €ciu OyAeT JO0Ka3aHo, 4TO pa3Mep Bpena,
MPAYMHEHHOTO WMYITICCTBEHHBIM TIpaBaM KPEIUTOPOB TIO BHHE KOHTPOJHPYIOIIETO
JIMIIA, CYIIECTBEHHO MEHBIIIE pa3Mepa TpeOOBaHMH, TIOUICKAIIMX YAOBIETBOPEHHUIO 32
ero cuer. B cuny e ee nmynkra 10 KOHTpOIMPYIOIIEE JIMIIO HE HECET CyOCHInapHOH
OTBETCTBEHHOCTH, €CJIM JIOKQKET, YTO €ro BHHA B HEBO3MOXXHOCTH TMOJIHOTO
noramnieHis TpeOOBAaHUM KPEAUTOPOB OTCYTCTBYET, B TOM UHCJIE€ €CJAM OHO
JICHCTBOBAJIO COTJIACHO OOBIYHBIM YCIIOBHAM T'PaKIAHCKOTO 000poTa, J0OPOCOBECTHO
¥ Pa3yMHO B MHTEpECAX JOJDKHHUKA, €T0 yupeauTesieh (YIaCTHUKOB), HE HApyIIas MpH
3TOM HUMYIIECTBEHHbIE MpPABa KPEIUTOPOB, M €CIU JOKAXKET, YTO €ro JCHCTBUS
COBEpIIICHbI JIs1 MPEAOTBPAICHHU elle OoJbilero yiuepda MHTepecaM KpEeAUTOPOB.
Takoe peryavpoBaHHE HAMpPaBICHO HA 3allUTYy NpPaB U 3aKOHHBIX WHTEPECOB
KOHTPOJIUPYIOIIETO JTOJKHUKA JIUIIA.

o cmsiciy, npraasaeMomy myHKTy 11 cratem 61' 3akoma o GaHKpOTCTBE
MPABOIPUMEHUTENIBHOM  TTPAKTUKOW, OCHOBAHMEM K YMEHBIIEHUIO pa3Mepa
CyOCHIMApHON OTBETCTBEHHOCTH TPHBJICKACMBIX K HEH JIMIl MOTYT CIYyXHTh, B
YACTHOCTH: MMEBIIIME MECTO TOMHMO JCWCTBHH (O€3IeiCTBHA) OTBETUMKOB

O6CTO$IT€J'II>CTB3, MOBJICKIIIE  HETUIATEKECITOCOOHOCTh JOJDKHHUKA, AOKa3aHHasA
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OTBETUMKOM $BHAs HECOPA3MEPHOCTh MPUUMHEHHOTO KM Bpena o0beMY peecTpa
TpeOOBaHUI KPEAUTOPOB; NEATENILHOEC PACKAsSHUE OTBETUMKA, HAMPUMEP MOTAIICHUE
Bpela B TNPUYMHEHHOM pa3Mepe, CIOCOOCTBOBAHME HAXOXKACHUIO HMYIIECTBA
JOJDKHUKA WM WHBIX OeHedurmapoB (myHkr 29 O0630pa cyneOHON NpakTHKH
paspereHusi  CropoB O HecocTosATebHOCTH  (OaHkporctBe) 3a 2022  ron,
yrBepxaeHHoro [Ipesnanymom BepxosHoro Cyaa Poccuiickoi ®eneparuu 26 anpens
2023 roma; ompenencaue CynaeOHOM KOJUIETMM MO SKOHOMHYECKMM —CHOpam
BepxosnHoro Cyaa Poccuiickoit ®eaeparm ot 7 mrona 2022 roga Ne 308-2C16-6482
(24, 25).

Tem caMbiM 3aKOHOIATENLCTBO O OAHKPOTCTBE W MPABONPUMEHUTESIbHAS
MPAKTHUKA UCXOJAAT W3 HEOOXOJAMMOCTH TIPOBEPKM M OLECHKHA CYJOM BCEX
(hakTHUecknX O0OCTOSATENHCTB Jejia W JOBOJOB, MPUBEICHHBIX KOHTPOJIUPYIOIIAM
JOJKHUKA JuioM. Pasmep cyOcuauapHOi OTBETCTBEHHOCTH YCTAHABIWMBAETCS
TOJIbKO TMPU HAJIUYUKU BUHBI, JOKA3aHHOW MPUUYMHHO-CJICACTBEHHOW CBA3U MEXKAY
OQHKPOTCTBOM JOJKHMKA W TOBEJAECHUEM KOHTPOJHPYIOIIETO JIMIA, a TaKXKe C
YUYETOM €ro MOCJACAYIOIIET0 MOBEACHUSA, CIOCOOCTBYIOIIETO HAMOJHEHUIO
KOHKYpCHOM Macchl. [lo3ToMy HeT OCHOBaHMI paccMaTpuBaTh OCMAPUBAEMBIC
HOPMBI KaK HapYIIAOIIKAE B JAHHOM acnekTe npasa JI.B.BaynuHoii.

Uto ke KacaeTcsl MOCTABJIEHHOTO 3asBUTEJILHUIEH BOMpoca 00 OTCYTCTBUU
B OCMApUBAEMbIX HOPMAxX YKa3aHHWS HA BO3MOXKHOCTb YMEHBIIWTH pa3Mep
cyOcuanapHOW OTBETCTBEHHOCTH B 3aBUCUMOCTA OT HMMYIIECTBEHHOTO U
CEMEHHOT0 TMOJIOKEHHS MPUBJICKAEMOT0 K HEH JIMIA, TO HA JAHHOE OCHOBAHUE IS
BO3MOXKHOTO CMSTYEHUST OTBETCTBEHHOCTHM OHA CChUIAETCA B kKajgobe BO
B3aUMOCBSI3M € JAPYrUMH, OOYCJIOBJICHHBIMU TIOBEJCHUEM JIMIIA B XOJI€
JEATCIbHOCTH OpraHu3aluu U npu ee OaHkporcTBe. Cyabl Ke, MpHUBJIEKas
JI.B.Baynuny n Y. x cyOcuauapHoi OTBETCTBEHHOCTH, COUJIM JOKA3aHHBIM, YTO
OHM, OYJly4l KOHTPOJIMPYIOIIMUMU JTOJKHUKA JIMIIAMU, COBEPIIUIIN COTJIACOBAHHBIE
U CKOODJWHHUPOBAHHBIC JICHCTBUS 10  CO3JAHUIO CXEMBl  (DUKTHBHOTO
JOKYMEHTOO0OpOTa M OTPAXKECHUID B OTUETHOCTA MHUMBIX XO3SHCTBEHHBIX
onepaiuii ¢ KOHTPAreHTaMu B LENAX MOJYYEHUA HEOOOCHOBAHHOM BBITOABI U 3TO

MOBJICKJIO  CYITIECTBEHHOE yXYAIICHUEe (UHAHCOBOTO TIONOKEHUA JIOJKHHKA,
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HEBO3MOYHOCTh MOTacUTh TpeOOBaHUA Kpeautopos. [Ipu 3TOM U3 Marepuasnos,
MPWIOKEHHBIX K kajlobe (B YAaCTHOCTH, aKTOB apOUTPaKHBIX CYIOB, TMPHHSTHIX
py TIEPBOHAYAJIBHOM PACCMOTPEHWHM fena), He caeayer, uro JI.B.Baymuna
MPEACTABUJIa JIOKA3aTEIbCTBA, CBUJICTEJIBCTBOBABIINE O HAJIMYMKM BHEIIHUX
(00BeKTUBHBIX) (haKTOPOB, MPUBEIIINX K YBEIIMUCHUIO O0A3aTEIBCTB OOIECTBRA,
WM [OPEANpUHsIa Kakue-Tubo JACUCTBUA, KOTOpPble MOIMIM Obl MOMOYb
BOCCTAHOBJICHUIO HAPYLIEHHBIX TMpPaB KPEAUTOPOB W  KOMIICHCAIIMM  HX
UMYIIECTBEHHBIX MTOTEPD.

B Onpenenenun ot 14 nexadpa 2021 roma Ne 2644-O KoHCTUTYUHOHHBIH
Cyn Poccumiickoit ®enepaiiid BbIpa3wil CICAYIONIYI0 TpaBoByio mosuiuio. C
yuetom monioxennit Koncrutynmu Poccmiickoit deneparuu, ee crareit 15 (vactsb
2) 00 oOs3aHHOCTH BCceX coOmoOaaTh 3akoH W 17 (4acth 3) 0 HEAOMYCTUMOCTH
OCYIIECTBJICHUS TPaB M CBOOOJ 4YEJIOBEKA M TPaKJaHWHA B HAPYILICHWE MPaB U
CBOOOJ APYruX JIMI[ HE MOTYT MOJIb30BATHCS 3AIUTON 3aKOHA U CyJa JACHEKHBIE
MPUTA3AHUA, KOTOPbIE — BOMPEKU OOLIEMPABOBBIM MPUHIIMIAM A0OPOCOBECTHOCTH
W HENOMYIIEHUA 3J0yNOTPeOJICeHUH MPaBOM — OCHOBAHbI HA HEAOOPOCOBECTHOM
WCIOIb30BAaHUU BO3MOJKHOCTEH, MPEAOCTABICHHbBIX JCHCTBYIOIIUM TPABOBBIM
peryaupoBanueM. MHoe BBIHYKIAn0 Obl CyJl MPHUCYXKAATh BBIMUIATHL MO TAKOTO
poAa TpeOOBaHUAM W TEM CaMbiM TMPEAOCTABIATH WM 3AIUTY BONPEKH
onpenencaaoMmy Koncturymmeit Poccuiickoit @enepammm, ee crarbsamu 1 (4acTh
1), 18,45, 46 (vactu 1 u 2) u 118 (uacTs 1), Ha3HAUEHHNIO TPABOBOTO FOCYAAPCTBA
U npaBocyaus. JlaHHas MO3WIMSA NPUMEHUMA W K CIOydasM, KOTJA MPUTA3AHUE
JUIla COCTOMT B TMOJIydeHUHM Ojjara B BHUJE YMEHBIICHUS CBOMX 3aKOHHO
YCTAHOBJICHHBIX 0053aTENbCTB, MPUYEM HCXOJs HE M3 COOCTBEHHOTO MOBEICHUS,
HAMpaBJICHHOTO Ha 3aryia)kMBaHWE HEOJAronpuUsITHBIX MOCIEICTBUNA  CBOMX
HEMPABOMEPHBIX JCUCTBUM, a W3 JUYHBIX OOCTOATENIBCTB, HE OTHOCHMBIX
HEMOCPEJCTBEHHO K CYIIIECTBY CIIOPHBIX MPaBOOTHOILICHHM,

B cBasu ¢ stum xanoda JI.B.BaynuHoli He MoOXeT ObITh MOpHUHATA K
PAacCCMOTPEHUIO W B YAaCTH MOCTABJIEHHOIO €K BOMpPOCAa O TNPUBJICUYCHUH
KOHTPOJIMPYIOIIETO TOJKHUKA JIWIA K CyOCHIMApHONH OTBETCTBEHHOCTH HA OCHOBE

PaHCC NPUHATOIO PCUHICHUA HAJIOIOBOIro opraHa 06€3 BO3MOKHOCTH YUCCTh AOBOJBI
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3TOr0 Juna 00 MMYIIECTBEHHOM TOJIO)KEHHMM W MHBIX OCOOEHHOCTAX TMpH
OMpeeNICHUH pa3Mepa CyOCUANApPHONA OTBETCTBEHHOCTH.

1.4. Takum oOpazom, npeameroMm paccmorpenus Koncrurymuonnoro Cyaa
Poccuiickoii (PDeepanny M0 HACTOAMEMY Aeiy sBisiercs myHkt 11 cratem 61"
3akoHa O OaHKpPOTCTBE B TOM Mepe, B KaKOW Ha €ro OCHOBAHMHM B CHCTEME
JEHCTBYIOIIETO MPABOBOrO PETYJMPOBAHUS PEIIACTCA BOMPOC O BKJIIOYEHHUH B
COCTaB CyOCHMIMApHON OTBETCTBEHHOCTH KOHTPOJUPYIOUIETO MOKHUKA JIMIA
HAJIOTOBBIX MITPadOB, HAIOKEHHBIX HA OPraHU3aAIMIO-TOJDKHHAKA 3a COBEPIIICHUE
HAJIOTOBBIX NIPABOHAPYILICHUH.

[Tpou3BOACTBO K€ MO HACTOAIIEMY JENY B YACTH, KACAlOIICHCS MPOBEPKHU
KOHCTUTYLIMOHHOCTH MYHKTa 9 TOH k€ CTaTbW, KaK OTHOCHUMOTO TOJIBKO K
MOCTABJICHHOMY 3asBUTCJIBHUIIEH BOMPOCY O  BO3MOXKHOCTH TPHUBJICUCHUS
KOHTPOJIMPYIOIIETO JOJKHUKA JIMIA K CyOCUAMAPHOM OTBETCTBEHHOCTH, MCXOMs
U3 paHee TMPUHATOrO PEIICHHWS HAJOroBOro opraHa, ©0e€3 BO3MOXKHOCTH
OMPOBEPKCHUS COACPIKAIIUXCA B HEM BBIBOJOB W YCTAHOBJICHHOTO UM pa3mepa
HAJIOTOBOM  3aJI0JKEHHOCTH,  HCCJICIOBAHUS  JIOBOJOB M JOKA3aTENbCTB,
MPEJCTABJICHHBIX KOHTPOJUPYIOIIUM  JIOJDKHUKA JIMIIOM B OMPOBEPKEHUE
COOTBETCTBYIOIIUX BBIBOJOB, a TaKxkKe 0€3 yueTa €ro J10BOJA0B 00 UMYIIECTBEHHOM
MOJIOKEHUH W WHBIX OCOOEHHOCTSAX MpH OMpeAcsieHUuH pa3Mepa cyOcuauapHon
OTBETCTBCHHOCTH MOJJICKUT NPEKPALICHUIO B CUJIYy YacTU MEpBOM crarbu 68
OenepanibHOr0  KOHCTUTYHMOHHOro 3akoHa «O Konctutynumonnom Cygae
Poccuiickoit ®enepanumn» BBUY OTCYTCTBUS OCHOBAHMM ISl PACCMOTPEHUA JIEIIA.

2. Koncruryuusa Poccutickoit @eaepainu, rapantupya B Poccun e AMHCTBO
SKOHOMHUYECKOTO MPOCTPAHCTBA, CBOOOJHOE MEPEMEIIEHUE TOBAPOB, YCIAYr U
(pMHAHCOBBIX CPENCTB, MOIACPKKY KOHKYPEHITMH, CBOOOMY HSKOHOMHYECKOMN
JNEATENbHOCTA, OTHOCHUT K YHCAY MpaB W CBOOOJ, MPHU3HAHUE, COONIOJICHHE H
3alluTa KOTOPBIX SBIAKOTCA OOA3aHHOCTBIO TOCYJApCTBA, MPABO HA CBOOOMHOE
UCIOIb30BAaHUE CBOUX CMOCOOHOCTEW M MMYIIECTBA IS MPEANPUHUMATETBCKOM,
WHOM HE 3alpPEIIEHHON 3aKOHOM SKOHOMHWYECKOW JNEATEIbHOCTH U IPABO YaCTHOM
COOCTBEHHOCTH, OXPAaHAEMOE 3aKOHOM M BKJIIOYAIOIIEEe B ce€0S MPaBO KAXKIOTO

HMCTh HMYIICCTBO B CO6CTB€HHOCTI/I, BJIAACTD, IIOJIB30BATHCA H PACIIOPAIKATECA UM
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KaK €MHOJIUYHO, TaK U COBMECTHO C APYTHMHU (CTaThs 2; CTaThs §, 9acTh 1; cTaThs
34, gactb 1; crates 35, vactu 1 u 2).

W3 nmpuBenennsix nonoxennin Koncturyumm Poccuiickorn ®Oenepanuu BO
B3aMMOCBs3H ¢ ee cTarbsimMu 15 (wactp 2), 17, 19, 45 (wacts 1), 71 (myHKTH «ay,
«B», «O»), 72 (myHKTHI «O», «k» yactu 1) u 76 (uactu 1 u 2) cnenyer, uTo mjs
3alIUTHl TIPaB M CBOOOJ YeNOBEKA W TPaXKAaHWHA, Ui 00eCeueHUs] 3aKOHHOCTH,
MPaBOMOPSAAKA, TOCYAAPCTBEHHON M OOIIECTBEHHOW O€30MacHOCTH 3aKOHOJATENb
HE TOJIBKO MOXXET, HO W JIOJDKEH MCMOJIb30BAaTh BCE JOCTYIMHBIE €MY CPEICTBA,
BKJTIOYAsl yCTAHOBJICHHE OTBETCTBEHHOCTH 32 MPOTHUBOIIPABHEIE NesHus. B cBs3m ¢
stuMm B ['paxaanckom konekce Poccuiickoit denepanun OH OTHEC K crnocodam
3aIUATHI TPAXKIAHCKUX, B TOM YHCJIC HMYIIIECTBCHHBIX, PAB BO3MEIICHUE YOBITKOB
(ctathst 12) u IpeaAyCMOTPEIT, UTO JIWIIO, Yb€ MPABO HAPYIIEHO, MOXKET TPeOOBAThH
MOJTHOTO BO3MEIICHUS MPUINHEHHBIX €My YOBITKOB (yHKT 1 cTaThu 15).

Cornacno Koncrtutyuuu Poccutickoit ®eaepanuu B Poccuu mpusHarotes u
3aMAMIAIOTCA PAaBHBIM 00pa30M YacTHAsA, TOCYJApPCTBEHHAs, MYHHUITMUTIAIbHASA W
uHbie (opMbl coOCcTBeHHOCTH (cTaThsa 8, dacTh 2). CrnemoBareiabHO, 3allUTe B
pamMKax TPaKJAHCKO-TIPABOBOTO PETYJWPOBAHUS TOAJICKAT HWMYIICCTBECHHBIC
mpaBa HE TOJIBKO TPaXKAaH, HO W MyOJUYHO-TIPABOBHIX OOpPa30BaHWM, BKIIOYAS
caMO TOCYJapCTBO, KakK TMOTEPTNEBIIMX OT TPABOHAPYIICHHUH, CBS3aHHBIX C
HEYIUIaTON HAJIOTOB, HEBO3MOXKHOCTH TMONYUSHHUS KOTOPHIX MyOTUYHO-TIPABOBBIM
o0pa3oBaHMEM MOJKET PaCLEHUBATbCA Kak yTpaTa WM  ONPEAEIEHHOrO
UMYIIECTBEHHOT'O MPaBa.

B cBorwo ouepenp, peryimpys OTHOWIEHWA OaHKPOTCTBA, 3aKOHOJATEINb
npu3BaH O00ECTCUNTh WX YYACTHHKAM CIIPABEUTMBOC COOTHOIICHWE TpPaB W
003aHHOCTEH, OTBEUAIONICE WX PA3YMHBIM OXKHJAHUAM, TMOTPEOHOCTSIM PBIHKA,
COLIMAJIBHO-3KOHOMHYECKOW CUTyallMM B CTpPaHe, HE YLIEMJISAIOLIEE CBOOOAY
HSKOHOMUYECKOW JEATENHbHOCTH W HE TMOAABIAIONICE MPEANTPUHUMATEIBCKYIO
WHUITMATUBY, a TAKXKE MPETyCMOTPETh TAKHUE YCIIOBUS MPUBJICUCHHUS K HAJIOTOBOMH,
aJIMUHHUCTPATUBHOU, YTrOJIOBHOW M TPAXKITAHCKO-IIPABOBOM OTBETCTBEHHOCTH Ha
OCHOBEC  TPUHITUTIOB  PAaBEHCTBA,  MNPOMOPIHMOHAIBHOCTH W TMPaBOBOM

OMPENCICHHOCTH, KOTOpbie ObUIM OBl COPa3MEPHbI TAKECTH COJICSIHHOTO U
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MOCJIEACTBUAM HAPYIICHUS OO0A3aHHOCTEH, B TOM 4YHUCJIE O005A3aTENIbCTB MEpPe.
OIOJKETAMU, HE JOMYCKask OrPAHUYCHUS MPaB U CBOOO] BOMPEKU 3aKPEIJICHHBIM B
ctatbe 55 (uacts 3) Koncruryuu Poccutickoit Oeaeparnmm messm.

2.1. Koucturyumnonnsiii Cya Poccuiickoii @enepannn He pa3 0TMEUal, 4To
rJIaBHAA 3ajladya Mpoueaypsl OAaHKPOTCTBA — COPA3MEPHOE YIOBJIETBOPEHUE
TpeOOBAHUN KPEAUTOPOB, KOTOPHIMH MOTYT BBICTYINATh W MYOJMUHO-TTPABOBHIC
00pa3oBaHuA B JIMIIE CBOMX OPraHOB, B TOM YHCJIE HAJIOTOBBIX, TPEOYIOIIUX
ymiatel o0si3arensHbix miarexkei ([loctanosnenne ot 31 mas 2023 roma Ne 28-I1;
onpeaeneuus ot 8 utoHsa 2004 roga Ne 254-0, ot 16 Hos6ps 2006 roga Ne 489-O u
ap.). I'ocymapcTBo BrpaBe MPUHUMATH BCE MEPHI, HAMIPABICHHBIC HA TIOHYKICHUE
HE TOJIBKO HAJIOTOILIATEIbIIMKA K MTOJIHOM U CBOEBPEMEHHOM yIuiaTe CyMM Hajora
U JOMOJIHUTENIbHBIX TUIATEXKEN, 00YCIOBICHHbBIX HAJIOTOBBIM MPABOHAPYIIICHUEM,
HO U — B cliyyae OaQHKpPOTCTBA IOPUAMUECKOTO JIMIA — KOHTPOJIMPYIOIIUX €ro JIUII,
BKJIFOUAS MPUBJICUEHUE BUHOBHBIX K YCTAHOBJIEHHON 3aKOHOM OTBETCTBEHHOCTH C
YUETOM XapakTepa W CTEMNEeHW OOIIECTBEHHON OMACHOCTH COBEPIICHHBIX HMH
JICSTHUM.

Kak ykazan Konctutynumonusiit Cyn Poccuiickoii ®enepanyu, ucxoas us
myOJIMYHO-TTPABOBOM MPUPOJIbI TOCYAAPCTBEHHOW BJIACTH W W3 TOHUMAHUsA
HAJIOTOB KaK 3JieMeHTa (PMHAHCOBOW OCHOBHI TOCYJApCTBa, 00SI3aHHOCTH TJIATHTh
3aKOHHO YCTAQHOBJICHHBIC HAJIOTM W COOpbI, 3aKpemicHHass B cTaTbe 57
Konctutyimu Poccuiickoit @eaepanuu, uMeeT myOInyHO-, a HE YaCTHOIMPABOBOM
XapaKTep, HAJOTOBbIC MPABOOTHOIIEHUA OCHOBAHbI HA BJACTHOM IMOJYMHEHUH
OJIHOW CTOPOHBI APYTro#l U mpeanonararoT ux cyoopanHanuo. Opraisl nyOJauuHON
BJIACTA HAJACJICHbl MOJHOMOYMEM B OJHOCTOPOHHE-BJIACTHOM MOPAAKE, MyTEM
MPUHYXICHUS B3bICKMUBAaTh C JMIA MPUYUTAIONIMECS HAJOTOBBIE CYMMBI, a
HAJIOTOBAasi OTBETCTBEHHOCTH SIBJIACTCS IMyOJMYHO-TIPABOBOM (ITOCTAHOBJICHHUS OT
17 nexadps 1996 rona Ne 20-I1, ot 14 urons 2005 roga Ne 9-I1 u ap.; onpeaeneHus
ot 7 nexabps 2010 roga Ne 1572-O-0O, ot 10 mapra 2016 roma Ne 571-O u ap.).
Bwmecte ¢ Tem cyOcuanapHas OTBETCTBEHHOCTh KOHTPOJIUPYIOUIUX JOIKHUKA JIUIL
MMEET HEe MyOJIMYHO-, @ YaCTHOMPABOBOW XapakTep, ABJISASACH MEPOU TPaXKJaHCKO-

MPaBOBOM OTBETCTBEHHOCTH, (DYHKITUA KOTOPOW 3aKiouaeTcs B 3alluTe
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HApYIICHHBIX MpaB KPEAUTOPOB, B BOCCTAHOBJICHUHM UX HMYIIECTBEHHOTO
nosioxxeHus (moctanosnerus ot 21 mas 2021 roma Ne 20-IT u ot 16 HOAOPs 2021
roga Ne 49-T1).

B TloctanoBnenun ot 8 nexadps 2017 roga Ne 39-I1 KoHCTUTYUHOHHBIN
Cyn Poccuiickoit ®@enepanmu oTMeTHs, uTo B cuiy ctatbu 8 'K Poccuiickoi
denepanuu rpaxJaHCKUE MpaBa M O00A3aHHOCTH BO3HUKAKOT, B YaCTHOCTH,
BCJIC/ICTBE MNPUUYMHEHUA Bpeda APYroMy JIUIy B TOM 4YHUCJE ACUCTBUSIMU, B
pe3yabTaTe KOTOPBIX MYyOJIUYHO-MPABOBOE OOpPA30BaHUE — MOTEPIICBILEE JIUIIO
JIMIIAETCA BO3MOKHOCTH MOJIYUHUTh UMYIIIECTBO B BUAEC HAJIOTOBBIX MOCTYIJICHUN B
OIOJIKET OT FOPUAMYECKOTO JIMIA — HAJIOroTUIaTeNblluKa. B 3TUX cliydasx Mexay
MPUYAHATEIEM Bpea — (PU3UUCCKAM JIAIIOM, COBEPIIMBIIAM JCHCTBHUS, KOTOPHIE
MOBJIEKJIM HEBO3MOXKHOCTh peaJI3alldd HAJIOTOBBIX OO0A3aHHOCTEH TaKuUM
HAJIOTOIJIATENBIIUKOM JIMOO MPUHYJIUTEIBHOIO WX MWCHOJHEHUS B paMKax
HAJIOTOBBIX TPABOOTHOMICHWH, T.€. (PaKTHUECKOE MPEKPAIICHUE TMOCACAHUX, W
MOTEPHEBIIMM — MyOJUYHO-TTPABOBBIM OOPA30BAHMEM BO3HUKAIOT TPAKIAHCKHE
MPABOOTHONICHMS, 2 3HAYUT, HE WCKIIOUACTCS TPHUBIICUCHUE (DU3UIECKOTO JIUIA
MOMUMO AJMUHHUCTPATUBHON WJIM YTOJIOBHOW OTBETCTBEHHOCTH W K JCIMKTHOM
OTBETCTBEHHOCTH, MPEAYCMOTPEHHONW TIPa)KAaHCKUM 3aKOHOAATEJIbCTBOM, B TOH
Mepe, B KaKOW UM COJECSHHOE COMPOBOXKIACTCS MPUUMHEHUEM BpeJa OrOJKETaM
MyOJIMYHO-TIPABOBBIX 00Pa30BaAHUIA.

[Ipu mnpuieueHuHn JHlA K CyOCUAMAPHON OTBETCTBEHHOCTH B CBSI3U C
HEYIJIaTOM HAJIOrOB  JOJDKHUKOM, — ABJISIOMIMMCS  OAHKPOTOM, 3TO  JIMIIO
KOMITCHCHPYET yIIep0, NMPUUMHCHHBIH MOJDKHUKY (KpPEIUTOpaM), a HE HECET
OTBETCTBEHHOCTh 32 HAJIOTOBHIE MPABOHAPYILIECHHS IOJKHUKA, T.€. UMEET MECTO
TpaHcopManysl HAJIOTOBBIX OTHONICHWH B TpakAaHCKO-TipaBoBbie. Kak
nomuepkHysl Koncrutymmonnsii Cyn Poccuiickori ®deaepaniu B Ha3BaHHOM
[TocTtaHOBNIEHUH, TO OOCTOATENBCTBO, YTO MOCTYIJIEHUE HAJIOTOBBIX TJIATEXKEH B
OIOJIKET MPOUCXOAUT HA OCHOBAHMM HE TPAXKIAHCKO-, a MYOJIMUHO-TTPABOBBIX
(HAJIOTOBBIX) HOPM, HE O3HA4YaeT OOS3aTENbHOCTh PETYJIUPOBAHUS TOJIBKO
Hanoroseim komexkcom Poccuiickoit @eaepanvi  OTHOIICHWA MO MHOBOIY

BO3MEIIEHUA yilepOa, mpuurHEeHHOro Oromxkeram Poccuiickoit ®enepauun, ee
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CyObEKTOB W MYHUIMNAJIbHBIX OOpa3oBaHuil. B mopsake, MmpeaycMOTPEHHOM
naHHbiM  KoaekcoM — MONO0XKEHUSIMH KOTOPOTO OMPEIEAIOTCS TMOCEICTBUSA
HEUCMOJHEHUSI  HAJOrOBBIX OOS3aHHOCTEH, BBI3BAHHOIO  HEMPaBOMEPHBIMU
JEHCTBUSAMH OPraHU3AIMU-HATOTOIIATENIbIMKA W (PU3MUECKUX JIUI], MOTYIIHX
BJIMATh HA MCMOJHCHUE €0 HAJIOTOBBIX 00SA3aTENIbCTB, — HECET OTBETCTBEHHOCTH
caMa OpraHu3alus KaK HaJoroIIaTeNbIIUK, T.€. OPUIAUECKOE JIUI0, 4 B IOPSAKE,
YCTAHOBJICHHOM HOPMaMHu YTOJIOBHOTO, AaJMWHUCTPATUBHOTO W TPAXKIAHCKOTO
3aKOHOJIATEIHCTBA, MOTYT HECTH OTBETCTBCHHOCTh yKa3aHHBIC (PHM3UUECKUEC JTUTIA.
HNHbIMU clTOBaMU, NPABOBOE PETYIMPOBAHUE OTHOIICHUH MO MOBOAY BO3MEIIECHUA
UMYIIECTBEHHOTO Bpe/la, MNPUUYUHEHHOTO OrpKeTaM  MyOJMYHO-TIPABOBBIX
0o0pa3oBaHUW B PE3yJbTAT€ HEBO3MOXHOCTH TMOJYYCHUS HAJIOTOB, MOXKET
00eCcrneunBaThCs 32 CUET MHCTPYMEHTAPHUA IPAXJAHCKOTO MpaBa.

3. Tlo cmeicny myHkta 11 crarbu 61" 3akona o 0aHKPOTCTBE pazMep
cyOcuanapHOW OTBETCTBEHHOCTH KOHTPOJIUPYIOIIETO JOJKHUKA JIMIA PaBEH
COBOKYIMHOMY pa3MmMepy TpeOOBaHM KpEeAUTOPOB, BKIOYas TpeOOBaHUsA
KPEIUTOPOB MO OO0A3aTEIbHBIM IUIATEXKaM, OCTABIIAECS HE MOTAIICHHBIMU MO
MPUYMHE HEAOCTATOUYHOCTA MMYIIECTBA JOJDKHHMKA. Takum o0paszom, o0beM
OTBETCTBEHHOCTH  CyOCHAMApHOTO  JO/OKHUKA  COBHAJaeT ¢  00beMOM
OTBETCTBEHHOCTH OCHOBHOT'O JIOJKHUKA WJIM HE MOKET MPEBBIIIATH STOTO 00bEMa,
€CJIM HHOE HE YCTAHOBJIEHO 3aKOHOM.

K oOs3arenpHbiM TIaTEXKaM, COIJIACHO CTarbe 2 3akoHa O OaHKPOTCTBE,
OTHOCSITCS HAJIOTH, COOPBI M MHBIC 00A3aTENIbHBIE B3HOCHI, B TOM YHCIIE mTPadbl U
MEHU 32 HEUCIIOJIHEHUE WM HEHAUICXKAIIEE UCTIOJIHEHUE 00A3aHHOCTH MO YILJIAaTe
HAJIOTOB, COOPOB M MHBIX 00S3aTENIbHBIX B3HOCOB B OIOJKET COOTBETCTBYIOIIETO
ypoBHS OrOKEeTHOM cuctembl Poccuiickolt ®deaepaiiin Wik TOCYAapCTBEHHbBIC
BHEOIO/DKETHRIE (DOHABI, a TaKKe aJAMUHUCTpaTWBHBIE mTpadsl W 1Tpadbl,
BBEJCHHBIE YTOJOBHBIM 3akoHOM. Kak rjacut myHKT 2 ero crtateu 11, opranbl
WCTIOTHUTEILHON BJIACTH M OPraHu3alliu, HAJACJICHHbIE B COOTBETCTBHM C
3aKoHOAATeNbCTBOM Poccuiickoit denepaiini npaBoM B3bICKaHUS 3310KEHHOCTH
Mo 00sA3aTeNIbHBIM IJIATEXKaM, BIPABE ydacTBOBATh B CYAEOHBIX 3aCEAaHUAX IO

PacCMOTPEHHIO 00OCHOBAaHHOCTH TPEOOBAHWH IO ATUM ILIaTeXaM W OCHOBaHMM
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JUIS BKJTIOUEHHUS 3THX TpeOOBaHMI B peecTp TpeOoBaHUM KpeauTopoB. B cuity ke
cratbu 11 HanmoroBoro konexca Poccuiickoii ®denepaiivu 3aJ0KEHHOCTBIO MO
yIjIaTe HajJoroB, COOPOB U CTPAXOBBIX B3HOCOB B OFO/KETHI OIOIKETHONH CHCTEMBI
Poccutickoit ®denepanyu mpu3HaeTcs oO0Imas cyMMa HEJOMMOK, a TakkKe He
yIUITAY€HHBIX ~ OOfA3aHHBIM  JIAIIOM  TIeHeW, mmTpagoB W TPOIECHTOB,
MPEAYCMOTPEHHBIX JaHHbIM Kozekcom.

B nanoroBom mpase (ctaths 114 Hanorosoro kogekca Poccuiickoi
®denepanun) mrpad — 3TO HAJIOTOBAs CAHKIWSA, SBJISIONMIAACS MEPOi (PMHAHCOBO
OTBETCTBEHHOCTH 32 COBEPIIICHHUE HAJIOroBOTO mpaBoHapymenusd. [IItpad, Oyxyun
(dopMOl JEHEKHOTO B3BICKAHWS, O3HAUACT JOTMOJHUTEIBHOES WMYIIECTBEHHOE
OOpEMEHEHUE MPABOHAPYIIUTENA KapaTebHOIO XapakTepa i OOeClIeUeHUs
OXpaHbl YCTAHOBJICHHOI'O TOPSAAKA HCMOJHECHHS 00s3aHHOCTEH. B CBA3M ¢ 3TUM
mo0bie mTpadbl 32 HAJIOTOBBIC MPABOHAPYIICHHMS TIOJICKAT BKITIOUSHUIO — HAPSILY
C Hajioramu, cOOpaMu U MEHSAMHU — B peecTp TpeOOBaHUI KPEIUTOPOB.

[TpaBonpuMeHUTEbHAA MPAKTHKA, BO MHOTOM OMNHPAsICh HAa OYKBaJbHbBIN
CMBICI JICUCTBYIOIIMX HOPM, HCXOAUT M3 TOrO, 4YTO €CJAM HEBO3MOXKHOCTh
WCIIOJTHCHUS OOA3aHHOCTH JODKHWKA 1O yIuiate mrpada HACTymHjaa B CBA3H C
BUHOBHBIMHU JICHCTBHUSIMHU KOHTPOJIAPYIOIIUX JIAIl (B TOM YHCJIE TEMH, KOTOPHIE
npuBeH K (OPMHUPOBAHUIO TAHHOW 3aJ0JKEHHOCTH), TO YKAa3aHHBIC JIUIA HECYT
cyOCHIMApHYIO OTBETCTBEHHOCTh MO 00sA3aTeNbCTBAM JOJDKHMKA B 4acTH
COOTBETCTBYIOMMX MTPadgoB. DTO TOATBEPKAACTCSA, B UYACTHOCTH, CYICOHBIMH
aKTaMU 1O Ty 3asIBUTCIIbHHUIIBI.

[IpaBoBOE perynupoBaHue, MpeaycMaTpHUBAIONiee BKIIOUCHHE MTpadoB B
COCTaB HAJIOrOBOM 33/10/>KEHHOCTH, ObLIIO MPEAMETOM OLEHKH KOHCTUTYIIMOHHOTO
Cyna Poccniickoit ®enepanuu. B Iloctanosiaenun ot 8 nexadps 2017 roma Ne 39-
I on npuszHanm He nporupopeuammmu Konctutrynum Poccuiickoin ®enepanun
crateto 15, myHkT 1 crateu 1064 T'K Poccuiickoit ®@enepanun 1 noAnyHkT 14
nyHnkta 1 cratem 31 Hamorosoro koaekca Poccuiickoit deaepanium B TOi Mepe, B
KaKOH MO CBOEMY KOHCTHUTYIIMOHHO-TIPABOBOMY CMBICIY 3TH TMOJIOXKEHUSA B TOM
YUCJIC HE MOTYT HCIOJIb30BATHCSA JUTSl B3BICKAHMS ¢ (PU3MUECKUX JIHI mTpadoB 3a

HaJIOI'OBBIC MMPpaBOHAPYIICHUA, HAJTOXKXCHHBIX Ha OpraHu3anuro-
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HAJIOTOTUIATENBIIHAKA, MTOCKOJIBKY MMOHUMAHUE MOJIEKAIIET0 BO3MELICHHUIO Bpeaa
KaK BKIJTIOUAIOIIETO B CeOs HE TOJNBKO HEAOWMKY W TICHW, HO W ITpadsl, HE
VIUTQUEHHBbIC OpraHu3aled, HE MOXKET ObITh PACHpPOCTPAHEHO HA Ciydau
BO3MEIIEHUA  yllepOa, MNPUYMHEHHOTO  OKOJKETHOM  CUCTEME  JIMIAMHU,
MOJBEPTIIAMUCA YTOJIOBHOMY TMPECICAOBAHUIO 32 HAJOTOBBIE TMPECTYIUIEHUS H
BCJICACTBAE 3TOTO MPHUBJICYEHHBIMU K JCJIIMKTHOW OTBETCTBEHHOCTH. [Ipm 3TOM
Konctutymmonnsit Cyn Poccuiickoii ®denepaiiuu  OCHOBBIBAJICA Ha CBOCH
paBoOBOM mo3uitnK, copmynrpoBaHHor B IlocTtanosiaenun ot 17 mexabps 1996
roaa Ne 20-I1, o Tom, 4TO B3bICKAHWE BCEH CYMMBI COKPHITOTO WM 3aHUKEHHOTO
noxonaa (MpuOBLIN) M PA3IMUHOTO pojaa mTpadoB MO CBOEMY CYIIECTBY BBIXOIUT
32 paMKH  HaQJOroBOro  00sA3aTeNbCTBA  KAaK  TAaKOBOTO,  HOCUT  HE
BOCCTAHOBHUTEJIBHBIA, a KAPATEIbHBIA XapakTEP W SBIACTCA HAKA3aHUEM 34
HAJIOTOBOE MPABOHAPYIIEHHUE, T.€. 3a MPEAYCMOTPEHHOE 3aKOHOM MTPOTUBOMNPABHOE
BUHOBHOE JICSTHHWE, COBEPIICHHOE YMBIIUIEHHO JIMOO MO HEOCTOPOKHOCTH.
Bocnpoussena >ty nozunmio, Konctutyuuonunsiii Cya Poccuiickoit @enepanun
yKa3aJl, 4YTO BPEJ, MPUUMHIEMBIA HAJIOTOBBIMU MPABOHAPYIICHUSAMH, 3aAKITFOYAETCS
B HEMOCTYIUICHUX B OOJI’KET COOTBETCTBYIOIIETO YPOBHS HEYIIAUEHHBIX HAJIOTOB
(HETOMMKH ) U TICHEH.

Koncturymonnsiit Cyn Poccuiickoit @enepanuu BoiHec [locTaHoBaECHHE OT
8 nexadpa 2017 roma Ne 39-I mo xamobaMm rpakaaH, KOTOpbie ObLIH
PYKOBOJUTEISAMA M OyXrajTepoM OpraHU3allvid, MMEBIIUX 3aJ0JLKCHHOCTh MO
yIUIaT€ HAJIOTOB, W AEHEKHBIE CYMMBI C KOTOPBIX B3BICKHBAJIUCh B MOPSAKE
BO3MEIIEHUA YlIepOa, NPUUMHEHHOTO OIOJKETY B PE3YJbTAaTe COBEPIICHUS
HAJIOTOBOTO MpecTyIyieHus. TeM He MeHee NEJIUKTHBIM XapakTtep cyOcuauapHon
OTBETCTBEHHOCTH JINL, KOHTPOJUPYIOMIMNX AOJLKHHUKA, MTO3BOJISET PACIPOCTPAHUTD
MMPAaBOBYIKD TIO3WLHIO, BBIPAXXCHHYKD B Ha3BaHHOM [locTaHOBIeHMM, W Ha
MPABOOTHOIICHUSA, CTABIIAE NPEAMETOM UCCIIEI0BAHUA MO HACTOAILEMY JICITY.

Paznuune B mopsAake — MNPUBICYEHHS K TPAXKIAHCKO-NPABOBOM
OTBETCTBEHHOCTH MPHU B3BICKAHUW CYMM HAJIOTOBOM 33J0JKEHHOCTH OpraHu3alui
C (pu3WuecKkuX I, KOHTPOJIMPYIONIMX JACATEIIBHOCTh STHX OpPTraHW3alui, HE

SBJIAETCS CTOJIb CYIIIECTBEHHBIM, UTOOBI OHO OOYCIOBJIMBAJIO PA3HUILY B MOJAXOAE K
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OMPEIECICHUIOD Pa3Mepa B3bICKHUBAEMBIX AEHEKHBIX CPEICTB. B OJHOM CIIy4ae — C
yuetoM BbIBOJIOB Konctutynmonnoro Cyna Poccuiickoit @eaepanuu 06€3 CyMMBbI
mrpadoB, a B APYyroM — C yderoMm cymwmbl mmTpado. B obomx ciayuasx
OTBETCTBEHHOCTb HOCUT JICIUKTHBIA XapakTep W TPeOyeTcs YCTaHOBUTH BCE
AJIEMEHTHI COCTaBa TPAXKIAHCKOrO TMpaBoHapylleHus. llpu 3ToM CyOBEKTHBHOE
YCMOTPEHHE TOCYJAPCTBEHHBIX OpraHoB (Oyap TO OpraHbl MPOKYpPaTyphl WIIH
HAJIOTOBBIC OPraHbl) B BHIOOPE KOHKPETHOTO MEXaHW3Ma 3alllAThl WHTEPECOB
OKO/KETA HE JIOJKHO MPUBOAWUTH K CTOJIb 3HAUUTENIBHBIM TOCIACACTBUAM ISt
UMYIIECTBCHHOTO TIOJIOXEHUS (PU3MUECKOTO JIMIA, BUHOBHOTO B HEBO3MOXKHOCTH
MOJTHOTO MOTAIlIEHUs TPEOOBAHUH KPEUTOPOB OPraHu3alvy-HAJIOT OTUIATEbIINKA.

[IpyHIMNAM COpPaBeIIMBOCTA W COPA3MEPHOCTM BO BCAKOM CIIydae HE
oTBeuasia Obl CUTyallWs, KOT/A JIMLA, YbM JCHCTBUS MO YKIIOHCHHWIO OT YILJIAThl
HAJIOTOB, MOJUICKAIIWUX YIJIATe OPTaHWU3ALUEH, MOJYYUIN HETAaTUBHYKO YTOJIOBHO-
MPaBOBYIO OICHKY, HE HECYT OpeMst yIutaThl Tpada 3a HAIOTOBOE TIPABOHAPYIIIECHHE,
HAJIO)KEHHOTO Ha 3Ty OPraHM3alnio (B TOM YHCIIC TPH €€ MPEKPAIICHUN W TPH
YCTAHOBJICHWM, YTO OHA  sBseTca  (DaKTHMUECKH  HENCWCTBYIOMmEH), a
KOHTPOJIMPYIOIIME NOJDKHUKA JIMLA, YbM JCUCTBUSA TAKYIO OLEHKY HE TOIYYWIIH,
JaHHOEe OpemMsi B TIOpAAKE CyOCHIMApHOM OTBETCTBEHHOCTH 3a JICHCTBHS
OpraHU3alMK-T0JIKHUKA TIPU €€ OAHKPOTCTBE HECYT.

Takum oGpasom, myukr 11 cratsm 61" 3Bakoma o GaHkpoTCTBE He
npotuBopeunT Koncrurynmm Poccuiickoi deaepanvu, MNOCKOIBKY TIO CBOEMY
KOHCTUTYLMOHHO-IIPABOBOMY CMBICJIy B CHCTEME JACHCTBYIOLIErO IMPABOBOTO
PETYIMPOBAHUS HE  MOXET  HCMOIB30BAThCS  JJI1  B3BICKAHWA € JIWIA,
KOHTPOJIUPYIOIIETO JIOJDKHUKA, B COCTaBE CyOCHIMAPHON OTBETCTBEHHOCTH CYMMBbI
mrpadoB 32 HAJIIOTOBBIC TPABOHAPYIICHWS, HAJIOKCHHBIX HA OPraHHU3AINIO-
HAJIOTOTUIATEBIINKA.

Wuoit moaxon Berynmanm Obl B mpotuBopeune ¢ Konctutyimen Poccuiickoit
®eneparmu, mpexae Beero ¢ ee cratbamu 19, 35 (wactu 1 1 2), 45,46 (vactu 1 u2) u
55, 1 ¢ OCHOBaHHOH Ha HUX NMPABOBOM MO3MIUEH, BhICKA3aHHOW KOHCTUTYIIMOHHBIM
Cynom Poccuiickoii ®enepariny B mocTaHoByieHUsX oT 17 aexadps 1996 roga Ne 20-

ITu or 8 nexabpsa 2017 roga Ne 39-11.
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Hcxons w3 M3M0KEHHOTO U PYKOBOJCTBYACH CTaThsAMU 6, 471, 68, 71, 72, 74,
75, 78, 79 u 100 ®enepanbHOro KOHCTUTYHHOHHOTO 3aKoHAa «O KOHCTUTYIIMOHHOM

Cyne Poccniickoit @enepanmny, Konctutymonnsiii Cyn Poccutickoi @eneparmm

HOCTAHOBHI.

1. Ipwssate mnyskr 11 cratem 61"  @enepanshoro 3akoma «O
HECOCTOATENIBHOCTH  (0aHKPOTCTBE)»  HEe  mpoTuBopedarmmM  KoHCTUTYIMH
Poccuiickoit ®enepaumm B TOM Mepe, B KAKOM MO CBOEMY KOHCTHUTYLIMOHHO-
MIPABOBOMY CMBICIy B CHUCTEME ACHCTBYIOIIETO MPABOBOIO PETYJIMPOBAHUS OH HE
MPETOIaracT B3bICKaHWSA ¢ KOHTPOJIUPYIONTNX JOKHHAKA JTUI] CyMMBI mTpadoB 3a
HAJIOrOBbIE MPABOHAPYIIICHUS, HAJIOKECHHBIX Ha OPraHU3aI[MI0-HAJIOT OTUIATEbIIUKA.

2. BoisBiaeHHbIH B HacToslieM [lOCTaHOBIEHUMM KOHCTUTYLIMOHHO-IIPABOBOM
cmeicn myrkra 11 crareu 61" demepamproro 3akoHa «O HECOCTOSTETBHOCTH
(0aHKpOTCTBE)» ABJIAECTCS OOIMICO0A3aTENbHBIM, YTO MCKIIOUACT JHOOOE HMHOE €ro
UCTOJIKOBAHUE B MPABONPUMEHUTETBHON NMPAKTUKE.

3. IlpekpaTuTh MPOW3BOJACTBO MO HACTOAILIEMY ACTY B UYACTH, Kacarolehcs
MPOBEPKH KOHCTHTYLHOHHOCTH TyHKTa 9 cratsm 61'' demepampHoro 3axona «O
HECOCTOATEIIFHOCTH (OaHKPOTCTBE).

4. CyneOHble aKThl, BBIHECEHHbIC B OTHOIIEHWUM TpaxaaHku BaynuHoi
Jronmunel BnaguMupoBHBI Ha OCHOBaHMM IMyHKTa 11 crarbu 61" denepanbHOTO
3akoHa «O HECOCTOATENFHOCTH (OAHKPOTCTBE)» B MCTOJKOBAHWH, PACXOAIIEMCS C
€r0  KOHCTUTYLIMOHHO-MIPABOBBIM  CMBICJIOM,  BBISIBJICHHBIM B HACTOAILEM
[TocTaHoBAEHUH, MOAJIEKAT IEPECMOTPY B YCTAHOBJICHHOM MOPSIKE.

5. Hacrosmmee IlocTanoBiieHHE OKOHYATEIBHO, HE TOMICKUT O00KAJIOBAHUIO,
BCTYMaeT B CHWJIy €O JHA O(QUIIHANBHOTO  OMyOJIMKOBAaHUS, JCHCTBYET
HEMOCPEACTBEHHO W HE TpeOyeT MOATBEPKIACHUS JPYTMMH OpraHamyd M
JOJIKHOCTHBIMHU JTUIIAMU.

6. Hacrosmee  IlocraHoBieHHE  MOJJICKUT  HE3AMEAJUTEIBHOMY

onyOnukoBanuto B «Poccuiickoil razere», «CoOpaHMM 3aKOHOJATEIbCTBA
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WHTEPHET-TIOPTANIE TPABOBOM
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