NmeHeMm
Poccuinckon ®egepauun

ITOCTAHOBAEHMUE
KOHCTUTYLUUOHHOT'O CYJA POCCUUCKOHU DEJEPALIUHU

Mo JieJly O MPOBEPKE KOHCTUTYHHMOHHOCTH MYHKTOB 2 M 3 cTarbu 428
I'paxxnanckoro koxaekca Poccuiickoii @enepaiii B CBSI3U € Kajgo00M
rpaxaannHa K.B.Marromosa

ropoa Cankr-lleTepOypr 3 anpena 2023 roaa

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3oppkuna, cyameit  A.JO.bymea, [ .Al'amxumeBa, JI.M.XKapkopoii,
C.M Kazaniena, C. 1. Knssena, A H KoxkotoBa, JI.O.KpacaBuukoBoii,
C.I1.Magpuna, H.B.MenbHukoBa,

PYKOBOJCTBYSCH cTaThei 125 (myHKT «a» yactu 4) Koncturymmm Poccntickoit
®denepaliv, TYHKTOM 3 4acTH MEPBOM, YAaCTAMU TPEThEH W UYETBEPTOM CTaThul 3,
4yacThIO TMepBoM ctaTh 21, ctarbsimu 36, 471, 74, 86, 96, 97 u 99 ®enepanbHOTO
KOHCTUTYLIMOHHOTO 3akoHa «O Konctutyumonnom Cyne Poccuiickoi @enepanuny,
paccMOTpen B 3aceJaHuM 0e€3 TNPOBEACHUA CIyIIaHWUA JeJI0 O TPOBEPKE
KOHCTUTYLIMOHHOCTH NYHKTOB 2 1 3 ctathu 428 'K Poccuiickoii ®enepanmu.

[ToBomoM K pacCMOTpeHHMIO Jena  sBWIach JkKajioba rpaxKJaHUHA
K.B.Martomosa. OCHOBaHHEM K PAaCCMOTPEHUIO JAejia SABWJIACh OOHAPYKUBIIASACA
HEOMPEACICHHOCTh B BOMPOCE O TOM, COOTBETCTBYIOT Jin KoOHCTUTYIMUK

Poccutiickoii ®enepannu ocnapuBaeMble 3assBUTENIEM 3aKOHOTIOJIOXKECHHS.
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3acnymaB cooOiieHue cyapu-aokimaaunka  AJO.BymeBa, wuccieaoas
MPEACTaBICHHBIE JOKYMEHTH W HWHBIE Marepuaibl, Koncrturymumonubsiii Cyn

Poccuiickoit ®eneparuum

YCTAHOBHI:

1. TI'paxaganun  K.B.MartomoB  ocnapuBaeT  KOHCTHUTYILMOHHOCTh
cneayroimx nojoxxkeHui crarbu 428 I'K Poccutickoit ®enepaiium:

MyHKTA 2, 3aKPEIUIAONIero, YTo MPUCOSIUHUBINASACA K JOTOBOPY CTOpPOHA
BIIpaBE€ MOTPeOOBATh PACTOPKEHUS WM W3MEHEHUS JOroBOpa, €CIU JOrOBOP
MPUCOEANHEHUS XOTS U HE MPOTUBOPEUUT 3aKOHY UM MHBIM MPABOBBIM aKTaM, HO
JUMIIAET 3Ty CTOPOHY MpaB, OOBIYHO MPEAOCTABISAEMbIX MO JOTOBOpPAM TaKOro
BHU/Ia, WCKJIIOUACT WM OrPAaHUYUBAET OTBETCTBEHHOCTh JPYrod CTOPOHBI 3a
HapyllIeHUE 005A3aTeNIbCTB JIUOO COAEPKUT APYrHE SBHO OOPEMEHUTEIbHBIE IS
MPUCOEANHUBILICHCS CTOPOHBI YCJIOBUS, KOTOPbIE OHA UCXOJS M3 CBOMX Pa3yMHO
MOHUMAEMbIX WHTEPECOB HE MpHUHAJIA Obl MPU HAJIWYMU Y HEE BO3MOXKHOCTHU
y4acTBOBaTh B OMNPEIECICHUM YCIOBHA AOTOBOPA;, €CIIA MHOE HE YCTAHOBJICHO
3aKOHOM WJIA HE BBITEKAET U3 CYIIECTBA 00A3aTEIbCTBA, B CIyUae M3MEHEHUS WU
PacTOpPKEHUS OTOBOPA CYAOM MO TPpeOOBAHUIO MPUCOEIUHUBILCHCS K JTOTOBOPY
CTOPOHBI JIOTOBOP CUMTAETCA JCHCTBOBABIIMM B W3MEHCHHOW penakiuu Jnbdo
COOTBETCTBEHHO HE JICHCTBOBABIIIMM C MOMEHTA €T0 3aKIFOUYEHUA,

MyHKTa 3 O TOM, YTO MpaBujia, MPEAyCMOTPEHHbIE MYHKTOM 2 JaHHOU
CTaThbU, MOJJICKAT MPUMECHEHHUIO TAKXKE B CIIydasX, €CJIM MpU 3aKIIOUYCHUU
JIOTOBOpA, HE SBJAIOLIErOCS JOTOBOPOM IPUCOEAMHEHHMS, YCJIOBHS JOroBOpa
OMpeNENeHbl OAHOW M3 CTOPOH, a Apyras CTOpOHA B CHJIy SIBHOIO HEPAaBEHCTBA
MEPETOBOPHBIX  BO3MOXKHOCTEH TOCTAaBJ€HAa B  MOJOKEHWE, CYLIECTBEHHO
3aTpyAHSAIOLIEE COMIACOBAHUE HHOTO COACPIKaHUA OTACIBbHBIX YCIOBHHA TOrOBOpa.

1.1. Mexnay K.B.MatromoBsiM (TTIOKyTIaTeNb) W 00IMIECTBOM ¢ OTPAaHUICHHOM
OTBETCTBEHHOCTHIO (PO3HUYHBINA MPOAABEI]) 3aKITIOUCH JOTOBOP KYTLTH-TIPOJAXKH
asromoOmwnsas mo nexHe 1320000 py6. B TOT ke JeHb CTOPOHBI MOANUCAIU

AOIMOJHHUTCIIBHOC COINIAIIICHHUC, COITIACHO KOTOPOMY LCHA B JOTOBOPC OIPCACIICHA
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C YYETOM CKHUJKH B pazmepe 269 970 pyO., npenocraiisieMoi MpoAaBIOM MPHU
BBHIMIOJIHCHUH TIOKYMaTeJieM psAJla yCJIOBUHM, B TOM YHCJIE O 3aKIOUEHUU
JIOrOBOpa JOOPOBOJIBHOTO CTPAXOBAHUSA JKU3HU U 3[I0POBbS C TPETHUM JIMLIOM.
B cuny nyHkta 2 JOMOJHUTENBHOTO COTJIAIIEHUS HEBBIMOJHEHUE 3TUX
YCJIOBUM, BKJIIOYAd OTKa3 MOKYyMaTess OT JAOroBOpa CTPaxOBaHWS, BJICUET
AHHYJIMPDOBAHWE  CKHUJAKM W  YBEJIWYCHHUE  I1IEHbl  aBTOMOOWIA  Ha
COOTBETCTBYIOIIYIO CYMMY.

ITokynaTens omiaaTWll TOBAp B ITIOJHOM OOBEME B COOTBETCTBHH C
YCJIOBUSIMH JOMOJIHUTEIBHOTO COTJIAIIEHUS W C TPUBJICUCHHUEM JAEHEKHBIX
CPEJICTB, MOJIYYEHHBIX MO JAOTOBOPY O IEJEBOM MOTPEOUTEILCKOM KPEIUTE;
aBTOMOOWIL €My mnepenaH. Ho, moracuB KpeauT, OH OTKa3ajicsi OT J0roBopa
T0OPOBOJIBHOTO CTPaxXOBaHWs KWU3HW W 3J0POBbS (CTpaxoBas TIPEMHUSA B
pasmepe 59 884 py6. BO3BpameHa emy cTpaxoBoit kommanuei). [Iperensms
npoJaBlia O BO3BpaTe CyMMbl CKHAKH, npeaocTtaBiiceHHor K.B.MaTtomosy,
OCTaBJICHA MOCJCAHUM 0€3 YIOBJIECTBOPECHHUS.

Pemennem ot 3 mapta 2021 roaa, ocTaBlI€HHBIM 0€3 U3MEHECHHS CyAaMu
aneJUIIIMOHHON W KacCallMOHHOW WHCTaHUUM, OKTAOPhCKHUI PaWOHHBIA Cy1
ropoaa MypMaHCKa yJIOBJIETBOPHII UCK MpojaBia U B3eickal ¢ K.B.MaTtromosa
JICHEXKHbIE CPEJCTBA B pa3Mepe CKUJIKA MO JOTOBOPY, OTKa3aB €My BO
BCTPEYHOM  HCKE O  TMPU3HAHWUM  HEJACHCTBUTEIbHBIM  MyHKTa 2
JOTIOJIHUTEJILHOTO coryaieHud. OTKIIOHAS €ro T0BOAbl O TOM, YTO JIOTOBOP U
JIOTIOJIHUTEJIBHOE COTJIAIIEHUE U3TOTOBJIEHBI U MPEACTABJICHBI JJ14 MOAMUCAHUSA
M0 WCIOJb3YEMBbIM TPOJABIIOM THIOBBIM (OpMaM W HM3MEHCHHE YCJIOBHI
JIOTIOJIHUTEJIBHOTO COTJIAIIEHUA HE JOMYyCKaJdoCh, YE€M TMOKyHaTedb OblI
MOCTABJIEH B MOJIOKECHUE, 3aTPYJAHSIONIEE COTJIACOBAHUE OTACIbHBIX YCIOBUH
norosopa (T.e. okasaycs cliaboi CTOPOHOW JOTOBOpPA), CYA HMCXOMWIT U3
OTCYTCTBUA B MaTepuajax Jieja JA0Ka3aTeIbCTB HEBO3MOXXHOCTH OTKaza OT
3aKJIIOUEHHS JOTOBOpPA KYIUIM-MPOJAXHU HA YCIOBUAX JOTOJIHUTEIBHOTO
COIJIALICHUS U B CBSI3U C 3TUM — U3 OTCYTCTBHUSI OCHOBAHWU MJisI MPUMEHECHUS

pazbiacHenuit [lnenyma Beiciiero ApOutpaxuoro Cyaa Poccuiickoi
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denepanuu, coaepkamuxcd B ad3aie BTOPOM NMyHKTa 9 moctaHoBiaeHus ot 14
mapta 2014 romga Ne 16 «O cBobOoae noroBopa u €€ npeaeiax.

Onpenenenuem ot 2 wmapta 2022 roma cyaps Bepxosuoro Cyna
Poccuiickoin ®enepanun otkazan K.B.MaTwomoBy B nepenaue KaccauMmOHHOM
XKajloObl HA COCTOSBINMECS CYACOHBbIE MOCTAHOBJCHUS IJd PACCMOTPEHHS B
CyJIeOHOM 3acelaHuM CyJa KacCallMOHHOW WHCTAHIUH, ¢ 4eMm 2 uioHsa 2022
rojga corjacuics 3amectutens lIpencenarens Bepxosnoro Cyaa Poccuiickoi
Oenepanun. ITucemom 3amectutens Ilpencemarens »Toro cyaa ot 12 wurons
2022 ropa K.B.MaTtwomoB yBegomjeH 00 OTCYTCTBUM MPHUUYMH JISi BHECEHUS
MPEACTABACHUS O MEPECMOTPE CyeOHBIX MOCTAHOBJICHU M B MOPSAAKE HAA30Pa B
IIpesuanym Bepxosuoro Cyaa Poccuiickoit deaepanuu.

1.2. Tlo MHEHWIO 3asgBUTEJNS, OCMAPUBAEMbIE HOPMbI MNPOTHUBOpEUYAT
ctatbsM 1 (wactp 1), 4 (uwactp 2), 15 (wactu 1 u 4), 18 u 19 (wacts 1)
Konctutynuu Poccuiickoit denepanun, MOCKOAbKY JOMYCKAKOT MPOU3BOJBHOE
HUCTOJIKOBAHUE BOMPEKH KOHCTUTYLMOHHBIM TPUHIMIAM, MPUTOM YTO CYJbI
00yCIOBJIMBAIOT UX MPUMEHEHUE K JOTOBOPY KYIUIM-TIPOJAXH HAJTUUYUEM B
MaTepuangax Jejia JA0Ka3aTeNbCTB, CBUACTEIBCTBYIOIIMX O HEBO3MOXHOCTH
O0TKa3a OT 3aKJIIOUEHHS JOrOBOpa Ha MPEJJI0NKECHHBIX MPOJAABIOM YCIOBUSX,
TOTJla KaK JJid MOKymnaTesisi — ¢jadol CTOPpOHBI AOTOBOpPA — ¢OOp AO0KA3aTEJIbCTB
HEeBO3MOXKEeH. Kak oTMeuaeT 3asBUTEJb, SIBHOE HEPABEHCTBO MEPETOBOPHBIX
BO3MOXHOCTEH CTOPOH CYIIECTBEHHO 3aTPYAHSAECT COTJIACOBAHUE WMHOTO
COJEpKaHMUS  OTAENAbHBIX YCJOBUW  JIOTOBOpAa, BKJIOYAs YCJIOBHE 00
AHHYJIMPOBAHUU MPHU PACTOPKEHUU AOTOBOPA CTPAXOBAHUS HE BCEX CKHUAOK, a
TOJBKO 4YaCTH OJHOW W3 HHUX, COPA3MEPHOW BO3BPAIICHHOW IOKYMNATEIIIO
CTpaxoBOM mpemuu. Takoe HepaBeHCTBO, HA B3risaa K.B.Martwomosa, cnenyer
W3 CTaTycoB TpojaBma (opraHm3amnusg, oQUIHAIBHBIN AUIEP) U TOKyHaTeNs
(Tpa’xJaHuH, MOTPEOUTEND), U3 OOCTOATENBCTB JeNia, U3 YCJIOBUH IOroBOpa
KYTNJIU-MTPOAAKH, JOMOJHUTEIBLHOTO COTJIAIICHUS U HE TPEeOYyeT CHeluaibHOTO
MOJITBEPKACHHUS.

Takum oOpaszom, ¢ yuyetoM TpeOoBaHuii crtareri 36, 74, 96 u 97

®denepanbHOT0 KOHCTUTYyUHOHHOTO 3akoHa «O Kouctutynuonnom Cyne
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Poccuiickoii ®denepanun» nyuktel 2 u 3 crtatbu 428 I'K Poccuiickoi
Oenepannu ABIAKOTCA npeameToM paccmoTpenus KoncrutyumonHoro Cyna
Poccuiickoin denepaumn Mo HACTOALIEMY JAECIY B TOW MEpE, B KAaKOW HA HX
OCHOBAHWUM pEIIAETCA BONPOC O MPEAOCTABICHUN NPEAYCMOTPEHHBIX HMH
Croco0OOB 3alIUTHl MpPaB MOTPEOUTEINIO, 3aKJIIOUMBIIEMY Ha MpeaiaraeMbix
MPOAABLOM YCJIOBHIX JOTOBOP PO3HUYHON KYIUIU-TTPOAA’KH, B COOTBETCTBHU C
KOTOPBIM MOTPEeOUTENb 0053aH BO3BPATUTh MPOJABLY CYMMY CKHJKW B LEHE
Ipyd JOCPOYHOM M OJHOCTOPOHHEM MPEKPALIEHUM CBA3aHHBIX C TaKHUM
JOTOBOPOM M 3aKJIIOUYEHHBIX NOTPEOHUTENEM € TPETBUMH JIMI[AMH JIOTOBOPOB
KpeAuTa WJIN CTPAXOBaHHUS.

2. Konctutyuusa Poccuiickoii ®enepauum, rapantupys B Poccum
ycaoBus g (QYHKIIMOHWUPOBAHUSA PBIHOYHOW HSKOHOMHKHA — €IWHCTBO
SKOHOMHYECKOr0 MPOCTPAHCTBA, CBOOOJHOE MEPEMEIIEHNE TOBAPOB, YCIAYT U
(MHAHCOBBIX CPEACTB, MOAAEPKKY KOHKYPEHIMH, CBOOOAY SKOHOMHYECKOM
JNEATeNBHOCTH (cTaThs &, WacTh 1), OTHOCHT K UHCAYy MpaB H CBOOOS,
NpU3HAHUE, COOMIOAECHUE W 3allUTa KOTOPBIX SABJISAIOTCS 00S3aHHOCTHIO
rocyaapcTsa (ctaths 2), TpaBO HAa CBOOOJHOE WCIOJB30BAHUE CBOUX
CIIOCOOHOCTEW M UMMYIIECTBA I MNPEANPUHUMATEILCKOM W HWHOU He
3aMpeIIeHHON 3aKOHOM 3KOHOMHYECKO# nearenpHocTH (cTaths 34, yacte 1) u
MPaBO YaCTHON COOCTBEHHOCTH, OXPAaHAEMOE 3aKOHOM M BKIIIOYarollee B celds
MPaBO KaXJAO0TO0 UMETh HMYIIECTBO B COOCTBEHHOCTH, BJAJETh, MOJb30BATHCA U
pacmmopsiaThCsA UM KaK €AWHOJIMYHO, TAK U COBMECTHO C APYTUMH (CTaThs 35,
gactu 1 u 2). U3 >1ux nonoxennit Konctutyuun Poccuiickoit @enepaunu Bo
B3aMMOCBsA3M ¢ ee cTtatbsamu 17, 18, 45 (wacte 1), 46 (wactu 1 u 2), 74 (yacthb
1) un 75" cmenyer, uto B PoccHMM MOMKHBI CO3MABATHCA HAXOMALIMECS MO
roCyIapCTBEHHOM, MpPeXAe BCEro CyAcOHOM, 3almMuTON OJarompusATHBIC
yCaoBUsS A (YHKIHOHUPOBAHUA HKOHOMHUYECKOW CHUCTEMBI, MPUHUMATHCS
MEpbl, HAMpaBJCHHbIE HA ONTUMHU3ALMIO PEryJUPOBAHUS SKOHOMHUUECKUX
OTHOIICHUW, HA CO3JIAaHUE YCIIOBUM JJIs1 YCTOMUYUBOTO YKOHOMHUYECKOTO POCTA U
MOBBIIIEHUsA OJarocoCTOSHHUA TIpakaaH, Ha 00ecneYeHHe COLHUAIBHOIO

MapTHEPCTBA, YKOHOMUYECKOW W COLHANBHOW conuaapHocTu. Onupasch Ha
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MPUBCACHHBIE  KOHCTUTYUHOHHble  HOpMbI, KoHctutyumonusiti  Cyn
Poccuiickoit ®enepanuu chopMyITHPOBAJ CICAYIONINE TPABOBBIC TTO3HUIHH.

CBo00O/1a PKOHOMHUYECKON AEATEIbHOCTH MPEINOJAaraeT MPexae BCEro
cBobOaYy NpeANPUHUMATEIIBCTBA, KoTOpad MPEACTaBIAET coOoi
YHUBEPCATBHBIA (MHTETPUPOBAHHBIN) KOHCTUTYIIMOHHO-TIPABOBOM MPUHIIHTI,
O0BEIUHAIOIMINNA HECKOJIbKO OTHOCHTEJIbHO CaMOCTOSTEJIbHBIX MPUHIMUIOB
MPaBOBOTO  PETYJUPOBAHMSA, BKJIOYAs MOPUHIMN CBOOOABI  JOrOBOpA,
OOIIEIO3BOJIMTENIbHBIM ~ MPUHIMN,  HOPUHUMI  CBOOOJABI  KOHKYPEHIUH
(Onpenenenne ot 7 deppans 2012 roma Ne 276-0-0O). I'paxkmane mMoryT
CaMOCTOSITCIIFHO OMPEACATh chepy CBOEH SKOHOMHYECKON ACATCIHHOCTH H
OCYIIECTBJIATh €€ KaK HEMOCPEIACTBCHHO, B MHAWBUIYAJIbHOM TMOPAAKE, TaK U
OTIOCPE0BAHHO, B TOM YHUCJI€ MYTEM CO3JaHUA KOMMEPUYECKOTO IOPUANUECKOTO
avia au00 MyTEeM Y4YacTHsi B HEM €JIMHOJMWYHO MW COBMECTHO C JPYTUMU
rpaxxjaHamMu U opranuzanuamu. OHHU BIOpaBe BbHIOMPATh CTPATETHIO PA3BUTHSA
Ou3Heca, UCMOJIb3ysl CBOE MMYIIECTBO ¢ YUYETOM KOHCTUTYUHOHHBIX TapaHTUH
npaBa coOctBeHHOCTH (TocTaHoBjaeHus oT 21 mas 2021 roma Ne 20-I1, ot 7
dbespansa 2023 roma Ne 6-11 u ap.). ['ocynapcTBo co ¢cBOCH CTOPOHBI TPU3BAHO
CTUMYJUPOBATh CBOOOJHYIO PBHIHOUHYIO HSKOHOMHUKY, OCHOBAHHYK Ha
MpUHIUTAX CaMOOpraHu3aluu XO35IHCTBEHHOU NEATEIbHOCTH
NpeANpUHUMATENIEH KaK €€ OCHOBHBIX CYOBEKTOB, a TaKXKe€ TapaHTUPOBATh
CTaOUJIBHOCTh, MPEJACKA3YEeMOCTh, HAJEKHOCTh TpPaKJaHCKOro o00poTa,
spdexTuBHYI0O CyneOHYIO 3amuTy TpaB H 3aKOHHBIX HWHTEPECOB €ro
ydacTHUKOB (moctanoBjienus ot 21 ampens 2003 roma Ne 6-I1, ot 18 wurons
2008 roma Ne 10-I1, ot 24 wuronst 2009 roma Ne 11-I1 u np.). Bmecte ¢ Tem 3a
CyObeKTaMM SKOHOMUUYECKUX OTHOIICHUN MPU3HAETCS MPABO HA OCO3HAHHBIN U
NO0OpPOBOJIbHBIA BHIOOP IOPUAMUECKUX YCJIOBUM M TPUHATHE OOBEKTHUBHBIX
PUCKOB, CBA3aHHBIX C KOHKPETHON XO3AMCTBEHHOU AEATEIILHOCTBIO.

3akpersas  (pyHIAMEHTAIBHBIE OCHOBBI SKOHOMHMYECKOW  CBOOOIBI
yenoBeka, Konctutyumsa Poccuiickoii ®deaepaumm HCXOAUT U3 TOTO, YTO
peanu3anms 3TOHW  CBOOOJABI  CONpsSXKEHA C€  COONIOASCHHEM  YCIIOBWH,

YCTAHOBJICHHBIX 3aKOHOM (CTaThsl 71, MyHKTHI «B», «K», «O», CTaThsd 76, 4acTh
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1), He nmomKHA BBHIXOAWUTH 32 TPEACHBI, OUECPUCHHBIC B TOM YHCJIE
HEJIOMYCTUMOCTBIO HAPYIICHUSA MpaB ¥ cBoOOA Apyrux jwmil (ctaThs 17, gacTh
3), HEOOXOaUMOCTHIO COATAHCHPOBAHHOCTH TpPaB W O0A3aHHOCTEHW TpaKaaH
(ctathst 75') W 3ampeToM SKOHOMHUYECKON AEATENBHOCTH, HAMPABICHHOHW HA
MOHOTIOJIU3AIHIO U HeTOOPOCOBECTHYIO KOHKYPEHIHIO (cTaThs 34, gacth 2), a
TaK)KE€ MOXKET IMOJBEPraThCs 3aKOHOJATECITHHBIM OTPAHWYEHUSM, BBOJAUMBIM B
COOTBETCTBUU C KOHCTUTYIHOHHO OOYCIIOBJICHHBIMU KPUTEPHUAMHU (CTAThs S5,
gacTh 3). B cuiy KOHCTUTYIMOHHOTO TPHWHIMIIA CIPaBEUTUBOCTH CBOOOA,
npu3HaBaeMas 3a JIUIAMHW, BEAYIIUMH NPEANPUHUMATEIHCKYI0O W HHYIO HE
3aMPEEeHHYI0 3aKOHOM YKOHOMHUYECKYIO NESITEIbHOCTh, W TapaHTHUPyeMas UM
3amuTa JOJHKHBI OBITh YPAaBHOBEIICHBI OOPAIEHHBIM K 3TUM JIUIaM (B MEPBYIO
ouepeab K TeM W3 HHUX, KTO 3aHUMAET JOMHUHHUPYIOMIEE MOJ0KEHUE B TOH WIIH
WHOU cepe) TpeboBaHNUEM OTBETCTBEHHOTO OTHOIICHUS K TIpaBaM U CBOOOIaM
TEX, KOT'0 3aTparuBaeT WX XO3SHCTBCHHAS ACATEIBHOCTH (MOCTAHOBJICHUS OT
18 wmrona 2008 roma Ne 10-II, or 24 wurons 2009 roma Ne 11-IT u ap.;
Omnpenenenne ot 19 oxtsa6ps 2010 roma Ne 1277-O-0O u ap.).

['apanTupys npaBo Ha CBOOOJAHOE MCHOJIb30BAHUE CBOUX CIIOCOOHOCTEH
U WMYIIECTBA JUISI TMPEANPUHUMATEIILCKON ACATCIBHOCTH, 3aKOHOAATEIh
00s13aH MOAJAEPKUBATh OaJlaHC MpaB U 00SA3aHHOCTEH BCEX YUACTHUKOB PHIHKA.
B »TEx mendax OH MPaBOMOYEH YCTAHABJIMBATH YCIIOBUS OCYIIECTBICHUS
MPEANPUHAMATEIBCKOW  AEATEIPHOCTH, HAINpPaBJICHHABIE HAa COTJIACOBAHME
YaCTHOW YKOHOMUYECKOW WHUITMATHUBH ¢ HHTEPECAMH APYTHUX JIUIl U 00IIecTBa
B 1IeJIOM. /{1 3amuThl 0OIIUX HHTEPECOB B TOM WM MHOH cdepe 3aKOHOAATEITh
BIIPABE, pPETJIAMEHTUPYS COOTBETCTBYIONMME OTHONICHHS, WCIOJbH30BAThH
COYETAaHWE YAaCTHO- M NYOJUYHO-MPABOBBIX 3JEMEHTOB, KOTOpPOE€ HauboJjiee
s¢dexTrBHBIM 00pa3zoM OyaeT oOecrneyuBaTh B3aUMOACHCTBHE YaCTHBIX H
nyOMWYHBIX WHTEPECOB B MaHHOW cdepe. Pacmonaras mpu »ToM MIUPOKO#
cBOOOION yCMOTpPEHHS B BHIOOPE MPABOBBIX CPEACTB, OH BMECTE C TEM CBS3aH
KOHCTUTYITHOHHO-TIPABOBBIMU  TIEJIAMU  TPUMEHEHHS MyOIMIHO-TIPABOBBIX
Hayaj, onpeaeaseMbiMu ctatbsimu 7, 8, 17 (wacts 3), 34 (uacts 1), 35 (wactu 1

u 2) u 55 (uactu 2 u 3) Koncrurynuu Poccuiickoit ®enepannn.
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3. B IlocranoBnennu ot 9 ampens 2020 roma Ne 16-I1
Koncturynuonnsit Cya Poccuiickoit deaepanuu OTMETHI, YTO HAASKHOCTh U
N00pPOCOBECTHOCTh CTOPOH JOroBOpa — OJHO W3 YCJIOBUM CTAOWIIBHOCTH
rpaxaaHckoro obopora, a B [locranosnenun ot 23 despans 1999 rona Ne 4-I1
yKazajl, 4TO U3 CMbICJIA KOHCTUTYLIMOHHBIX MPEANUCAHUN BHITEKAET MPU3HAHUE
cBOOOABl JOTOBOPAa KakK OJHOW M3 TapaHTHUPYEMBIX TOCYJapCTBOM CBOOOM
YEeJIOBEKA U IPakJIaHHHA.

I'paxxganckuit  komexkc Poccuiickoit ®denpepamuu, OTHOCA CBOOOAY
JIOTOBOpa K OCHOBHBIM  HayajaM TPaXKJaHCKOTO  3aKOHOJATEJIbCTBA,
3aKPEIUISIET, YTO MPHU YCTAHOBJICHUH, OCYIIECTBJICHUH U 3AlUTE IPAXKAAHCKUX
npaB MW MNpUd  MUCMOJHEHUHM TPAXKIAHCKUX O00A3aHHOCTEH  y4YaCTHUKH
IPaKJIaHCKUX TPABOOTHOUICHUH JOJKHBI JEHCTBOBATH JOOPOCOBECTHO U
HUKTO HE BIPaBE€ HU3BJIEKATh MPEUMYIIECTBO M3 CBOEr0 HE3aKOHHOTO WU
HemoOpocoBecTHOTO moBeneHUsA (myHKTH 1, 3 u 4 crarsm 1). Hemomyctumsbr
OCYIIECTBJICHUE TPAXJAAHCKUX TMPaB HUCKIOYUTEIbHO C HAMEPEHUEM
MPUUYUHHUTE BPEJ APYTOMY JIMILY, AEHCTBUA B 00X0J] 3aKOHA C MPOTHUBONMPABHON
LEJIbI0, WHOE 3aBEAOMO HEI0OPOCOBECTHOE OCYIIECTBICHHE TPaKAAHCKUX
mpas, T.€. 3a0ynorpedneraue mpaBoM (MyHKT 1 ctatem 10 s3Toro Konmekca).

Takoe peryJupoBaHHWE€ OCHOBAHO HA KOHCTUTYILIMOHHOW HOPME O TOM,
YTO OCYILECTBJCHUE MpPaB W CBOOOJA YEJOBEKA W TpPakJaHWMHA HE JOJKHO
Hapymarh mpaBa u ¢cB0oOOABl Apyrux nuil (ctaths 17, wacte 3, KoHcTHTyIHHT
Poccuiickoit  ®enepammu). Ilmenym  Bepxosnoro Cyma Poccuiickoi
Oenepanun B nyHkte 30 mocrtanosieHus ot 4 mapra 2021 roma Ne 2 «O
HEKOTOPBIX BOMPOCAX, BO3HHUKAIONIUX B CBI3M C MOPUMEHEHHEM CyJaMu
AHTUMOHOTIOJIBHOT'O 3aKOHOJATEIbCTBA» Pa3bsACHWI, UYTO B CWJIY 3ampera
HEeA00pPOCOBECTHONW  KOHKYPEHIIMM  XO3SHWCTBYIOIIME  CYOBEKTHl  BHE
3aBUCHUMOCTH OT WX TMOJIOKEHHUS HA PBHIHKE MPU BEJICHUM SKOHOMHUYECKOHU
JNEATENbHOCTH 0043aHbl BO3JCPXKUBATHCA OT MOBEACHUSA, MPOTUBOPEUAIIETO
3aKOHY W CJIOKUBIIMMCS B TPaXJaHCKOM 0O00pOTE€ MPEACTABICHUAM O
N00pOMOpAA0YHOM, PAa3yMHOM M CIHPABEAJIMBOM TIOBEJICHUM. 3ampeT Ha

HEJOOPOCOBECTHYIO KOHKYPEHIIMIO MYyTEM BBEJACHUSA B 3a0JyKACHHE, B TOM
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YKCJIE€ B OTHOLICHUM YCJIOBUM, HA KOTOPBIX TOBAp MpEAJiaraeTcs K mpoaaxke, B
YaCTHOCTH — ero meHsl, chopmyampoBan u B myHkte 4 crateu 147
®enepansHoro 3akoHa oT 26 wutons 2006 roma Ne 135-03 «O 3amurte
KOHKYPEHIUNY.

B cuny nynkra 1 cratbu 421 'K Poccuiickoit @enepannu rpaxiaHe u
IOPUIMYECKHE JTUIlAa CBOOOHBI B 3aKJIIOUECHUU JOTOBOPA, a MOHYXAECHUE K €ro
3aKJIIOUEHHUIO HE JOMYCKAETCS, KPOME CiydyaeB, KOrja Takas OO0S3aHHOCTh
npeaycMorpeHa »TuM  KojaekcoMm, 3aKOHOM WM AO0OpPOBOJIBHO MPHHSATHIM
o0s3arenbcTBOM. Kak mnomuepknyn Koucrutyumonnsii Cya Poccuiickoit
®denepanuu, cBoOOJa J0TOBOPA B €€ KOHCTUTYLMOHHO-ITPABOBOM CMBICIIE,
Mpearosaras PaBeHCTBO M COTJIACOBAHKUE BOJIM CTOPOH (TIOCTAHOBJICHUA OT 6 HIOHS
2000 roma Ne 9-I1, or 1 ampems 2003 roma Ne 4-I1 m nap.), He sBAsSETCA
a0OCOJIFOTHOM, HE JOJDKHA BECTH K OTPULIAHUI0 WM YMAQJICHUIO JPYTUX
oOIenpu3HAaHHBIX TIPaB W CBOOOM M MOXET OBITh OrpaHwdeHa (QeaepaabHbIM
3aKOHOM, HO JIMIIb B TOW Mepe, B KaKO 3TO HEOOXOAUMO B LIEJISAX 3aIlUThl OCHOB
KOHCTUTYLIMOHHOTO CTPOS, MPaB U 3aKOHHBIX MHTEPECOB APYTUX JIMI], KaK TOTO
Tpebyer crtaths 55 (wacte 3) Komcturymum Poccuiickoit  ®denepanmm
(mocranosienus ot 22 uroHsg 2017 roma Ne 16-11, ot 8 wrons 2021 roma Ne 33-1T u
ap.).

Takoro poaa  OrpaHUYEHUEM  CIYXKUT, HAOpUMEp,  W3BECTHBIN
I'paxxnanckomy koaekcy Poccuiickoit ®enepaiiii  HUHCTUTYT NyOJWYHOTO
noroeopa. B ero pamkax WuCKIIOYAeTCA MPaBO JHUIA, OCYIIECTBIAIOIIETO
MPEANPUHUMATENBCKYIO WM HHYIO MMPUHOCAIIYIO T0X0/ ICITEIbHOCTh, OKa3bIBATh
MPEANOUTCHUE OJHOMY JIMIY MEPE] APYTUM B OTHOILICHUM 3aKIFOUCHHS U YCIOBUH
MyOJIMYHOTO JIOrOBOPA, KPOME CIy4YaeB, MPEAYCMOTPEHHBIX 3aKOHOM HWJIM WHBIMH
npaBoBbiIMKA akTamMu (ctaths 426 »toro Kopaekca). OrpanndueHueM CBOOOBI
JIOTOBOPA BBICTYNAET M BO3MOXHOCTh PACTOPTHYTh WM HM3MEHUTH JOTOBOP
MPUCOCIUHECHUS, YCJIIOBUS KOTOPOrOo, ONPEACJICHHbIE OJHOW W3 CTOPOH,
MPUHUMAIOTCA JPYrOd CTOPOHOM HE HWHAue KakK MOyTeM MPUCOSAUHEHUA K
MPEUIOKEHHOMY JOTOBOPY B LEJIOM, a TaKKE BO3MOXHOCTh PAacTOPTHYTh WU

HU3MCHHUTH OJOTOBOP, YCIOBHA KOTOPOIrO OIPCACICHBI OJIHOM M3 CTOPOH, TOrAa Kak
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Jpyras CTOpPOHAa B CHWJIy SBHOTO HEPABEHCTBA NEPErOBOPHBIX BO3MOMXKHOCTEH
MOCTABJICHA B TMOJIOKEHHUE, CYIIECTBEHHO 3aTPYJHAIONIEE COrIaCOBAHWE HWHOTO
coJiepKaHus OTIASIBHBIX yCIOBUH qorosopa (ctaths 428 storo Koaekca).

3.1. CropoHsl mo oOIIeMy MNpaBUily CBOOOJHBI B OMNPEACICHUN IICHBI
noropopa. B cuny nynkta 1 crateu 485 I'K Poccuiickoit deaepaivu moKymnaTesnb
00s13aH OIUIATUTh TOBAP MO LEHE, MPEAYCMOTPEHHON JOTOBOPOM KYTUIM-MPOJAXKHU,
au00, €Ciau OHA JIOTOBOPOM HE MPEAyCMOTPEHA U HE MOKET ObITh OMNpeecHa
UCXOJISl U3 €ro YCJIOBHUH, MO LICHE, ONMPEeAcsieMOd B COOTBETCTBUM C MYHKTOM 3
crathu 424 storo Kozaekca, a Takke COBEPIIUTH 3a CBOM CueT ACHCTBHS, KOTOPhIE
HEOOXOUMBI JU1sl OCYIIECTBIICHUS TIIATEXKA.

B cuny ke nynkra 1 craten 432 'K Poccuiickoit ®enepaiyin 10roBop
CUMTAETCS 3AKJIOUCHHBIM, €CJIM MEXIY CTOPOHAMHU JIOCTUTHYTO COTJAIIEHUE MO
BCEM €r0 CYIIECTBEHHBIM YCIOBUAM. ECiu B X04€ MEeperoBOpoB OOHOM M3 CTOPOH
MPEJUIOKEHO YCIOBUE O LICHE WJIM 3asBJICHO O HEOOXOJMMOCTH €€ COIJacoBaTh
(xak 310 MMeno Mecto B aene K.B.Marrommosa B yacTu ycaoBuii mpeoCcTaBICHUS
¥ BO3BpATa CKUAKH C IEHBI), TO TaKOE YCJIOBHE SBJISETCA IS JAHHOTO JOTOBOpA
CYILIECTBEHHbIM W OTCYTCTBHUE COIJIaCHs MO YCJOBHIO O IIEHE WM TOPSAKE €€
OMPEeICTICHUS] HE MOXKET ObITh BOCIOJIHEHO MO MPaBWly MyHKTa 3 cratbu 424 3Toro
Konekca, a 10roBop He CUMTAETCS 3aKIIOUYEHHBIM JI0 TEX MOP, MOKA CTOPOHBI HE
COTJIaCyIOT HA3BAHHOE YCJIOBUE, WM CTOPOHA, MPEIJI0XKHUBIIASA YCIOBUE O IIEHE
WJIM 3asBUBIIAS O €€ COTJIACOBAHWU, HE OTKAXETCS OT CBOEr0 MPEAJIOKECHUA, WU
TakoW OTKa3 He OyneT cjaeaoBaTh W3 MOBEACHHUS YKA3aHHOW CTOPOHBI (IMyHKT 2
noctaHoBjeHus [lnenyma BepxoBHoro Cyna Poccuiickoii ®enepanuu ot 25
nekabps 2018 roma Ne 49 «O HekOTOpHIX BOMPOCAX MPUMEHEHUS OOIIMX
nonoxkenu [ paxxnanckoro koaekca Poccumiickoit denepanuu O 3aKIOUYECHUU H
TOJIKOBAaHUH JOTOBOPA»).

B cootBerctBuu ¢ myHktoMm 2 cratbu 424 T'K Poccuiickoit ®eneparuu
M3MEHECHHUE IEHbI MOCJE 3aKJIOUCHUS JIOrOBOpa JOIMYCKAETCSA B CAydasX M Ha
YCJIOBUSAX, MPEAYCMOTPEHHBIX JOTOBOPOM, 3aKOHOM JIMOO B YCTAHOBJECHHOM
3akoHOM Topsaake. CoriacHo myHKTy 3 ero crtaTbum 485, ecnu J0TOBOP KYIUIH-

npoadaxxku I1IpcayCcMarpuBacTt, UYTO ILICHA TOBApa MNOMICKHUT MHM3MCHCHHUIO B
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3aBUCHUMOCTH OT TOKAa3aTeNeH, e 00yCIOBIMBAIOMNX (C€0ECTOMMOCTD, 3aTpaThl 1
T.1.), HO TIPH 3TOM HE OMPEJENCH CT0oco0 TepecMoTpa ICHBI, IIEHa ONPESAeTCS
UCXOJISl U3 COOTHOIIEHUA 3TUX MOKa3aTesiell Ha MOMEHT 3aKIIOUEHHS JOroBOpa U
HAa MOMEHT TNepeJaul TOBapa, OJHAKO 3TH MpaBWjia MPUMEHAIOTCA, €CJIM UHOE HE
yCTaHOBJIEHO >TUM KOJaeKcoM, IpyruM 3aKOHOM, UHBIMH MPABOBBIMU AKTaMU WJIH
JIOTOBOPOM M HE BBITEKAET U3 CYIIECTBA 0043aTEIbCTBRA.

I'paxxnanckuii  komekce Poccumiickoit @deaepanuu  J0MYyCKAaeT W TaKue
JIOTOBOPHBIE YCIOBUA, OOBIYHO BJIMSIOIINE HA OMPEACIICHUE LICHBI, KaK MpoJaxa
TOBapa B KpeauT U B paccpouky (cratbu 488 m 489). [lokynarens mo moroBOpy
PO3HUYHOW KYIUIM-TIPOJIa’KW 0O0s3aH OIUIAaTUTh TOBAp MO IIEHE, OOBABJICHHOM
MPOJABIOM B MOMEHT 3aKJIFOUEHHUS JIOTOBOPA, €CIM MHOE HE MPEayCMOTPEHO
3aKOHOM, HWHBIMW TPABOBBIMM aKTaMU WJIM, KaK 5TO HUMEJIO MECTO B JeJie
K.B.MarromoBa, He BeITEKAaeT U3 cymiecTBa obs3atenscTBa (myHkT 1 cratbu 500
storo Kopaekca).

CrnenoBaTenibHO, 3aKOHOJATEIb B PA3BUTUE MPUHIUIA CBOOOJBI JOTrOBOpA
3aKpenui B JMCIO3UTUBHBIX HOPMAax TPaXAAHCKOTO 3aKOHOJATENbCTBA Pa3HBIC
BApUAHTHI COTJIACOBAHMA YCJIOBHS O LIEHE W MPABO CTOPOH JOr0OBOPA MO-PA3HOMY €€
onpenensaTe. BMecte ¢ TeM 3KoHOMHUECKas CBOOOAA XO3AMCTBYIOIIETO CYOBEKTA,
TeM 0oJiee NOMUHHUPYIOIIETO HA PhIHKE MPOJAXKH HEKOETO TOBAapa, MOXKET ObITh
3aKJIIOYEHA B PAMKH, OYEPUCHHBIC, HAMpPUMEP, 3aKOHOAATENIbCTBOM O 3allUTe
koHKypeHiun. Tak, cratbeit 10 deaepanbHoro 3akoHa «O 3alIUTE KOHKYPECHITHN
3anperieHpl AeHCTBUs (Oe3MeHCTBIE) 3aHUMAIOIIETO JOMHUHUPYIONIEE TMOJIOKCHHE
XO3UCTBYIOIIETO CYOBEKTA, PE3YIbTATOM KOTOPBIX ABJISIETCS WM MOXKET ObITh, B
YaCTHOCTH, HABA3BIBAHUE TOTPEOUTENIO (KOHTPAreHTy) YCIOBHUH TOTOBOpA, JUIA
HETO HEBBITOMHBIX MM HE OTHOCSIIMXCSA K IPEIMETY TOoroBopa (myHKT 3 yacT 1).

3.2. B mocranoBneHusax ot 28 nekadps 2022 roma Ne 59-I1 u ot 7 denpans
2023 roaa Ne 6-11 Konctutyimonnsiit Cyn Poccutickoit @enepanuy OTMETHI, YTO
KOHCTUTYLIMOHHOE TpeOOBaHWE O AO0OPOCOBECTHOM MOBEACHUU B CHJIY CBOEH
VHUBEPCAJIBHOCTH  PACHpPOCTPAHSIETCSs Ha J000€ B3aUMOJCHCTBUE MEXKAY
cyObeKTaMH TIpaBa BO Bcex cdepaxX KHU3HEACATCTbHOCTH. JlJIa TpakIaHCKHUX

MPABOOTHOIIICHUI A3TO HAXOAWT 3aKPEIJIEHUE, MOMHUMO MPOYEro, B NYHKTE 3
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cratbu 307 T'K Poccuiickoii ®enepauuu, KOTOPbIH 0O0S3bIBACT CTOPOHBI
00s3aTeNbCTBA MPU €T0 YCTAHOBIICHWW, WCIIOJIHCHUH W TIOCNIE €r0 TPEKpaIieHus
JeHCTBOBATH JOOPOCOBECTHO, YUUTHIBASA MPaBa M 3aKOHHBIE MHTEPECHI APYT JIPYTa,
B3aMMHO OKa3bIiBas HEOOXOJAMMOE CONCHCTBHC JUIA  JOCTHXKCHHUS  IETH
00s13aTeNIbCTBa, NPEAOCTABISIL JAPYr ApYyry HeoOxomumyro uHbopMmanmio. [lpu
BCTYIUICHHUH B TIEPETOBOPHI O 3aKITIOUECHHUH JOTOBOPA, B XOJI€ WX MPOBEICHUS U 10
WX 3aBEPIICHUM CTOPOHBI 00S3aHBI NEHCTBOBATH TOOPOCOBECTHO, B TOM UHCJIE HE
BCTyNaTh B TIEPETOBOPHI W HE TPOJO/DKATh HMX TPH 3aBEJOMOM OTCYTCTBUH
HAMEPEHHUsT JOCTHYhL COTJIAIEHUs C APYyroé crtopoHoi. HemoOpocoBecTHBEIMU
JEHCTBUSAMH TIPH TIPOBEICHAN MTEPETOBOPOB CUUTACTCA W MPEAOCTABIICHAE CTOPOHE
HETMOJIHOW WM HEAOCTOBEpPHOW wH(pOPMAIMK, B TOM YHCJIE YMOJYaHHE OO0
00CTOSATENhCTBAX, KOTOPHIE B CHITY XapaKTepa JAOTOBOPa JOJKHBI OBITh JTOBEICHBI
JI0 CBEJICHMSI IPYTOM CTOPOHBI (MOAMYHKT | myHKTa 2 CTaThH 434" 3toro Konekca).

TpebGoBanue mpeaocTaBuTh WHOOPMAITHIO TPEITYCMOTPEHO W OTACITBHBIMHA
3aKOHOJATEIPHBIMHA aKTaMH, BKJIOUas rapaHTHPYIONUE TpaBa motpedutencii. B
yacTHOCTH, corjlacHo ctathe 10 3akona Poccwmiickoit deneparuu ot 7 deBpans
1992 roga Ne 2300-1 «O 3amuTe npaB moTpedUTENeH» Ha MPoAaBlia BO3JIaracTcs
00SI3aHHOCTh  JOBOJMUTH [0 TMOTPEOUTEIEH HEOOXOAUMYKD U JOCTOBEPHYIO
uHdopmarmio o ToBapax (paboTax, yciyrax), 00eCneUnBarONTy 0 BO3MOKHOCTh WX
MPaBUJIBHOTO BBHIOOPA: O 1LIEHE B pyOJigAX U 00 YCJIOBHUSX MPUOOPETEHUA TOBAPOB
(pabort, yciayr), B TOM YHCJIE TIPU UX OIUIATE Yepe3 OMPEACIICHHOS BPEMsI TIOCIIC WX
nepeaaun (BHIMOMHEHNA, OKa3aHUs) TOTPEOUTENIO, O TIOJTHOW CYMME, MO IeKAIIeH
BHITUTIATE TTOTPeOUTEIEM, O TpaduKe €€ MOTAMEHNS U T. 1.

Ecmu no mokynareneit mapopManus TOBOJUTCS TOCPEACTBOM PEKIIAMBI, TO
Ha Hee pacnpocTpaHsaioTcs TpedoBanua denepanbHoro 3akona ot 13 mapra 2006
roaa Ne 38-®3 «O pekname», BKIOUas odiiee TpeboBaHKWE O TOM, YTO peKIaMa
JI0/DKHAa OBITh  J00pOocOBeCTHOM W JocTtoBepHoi (wacte 1 cratem  5).
HenoctoBepHo#i mpu3HaeTcsi pekiiaMa, KOTOpas COAEPKUAT HE COOTBETCTBYIOIINE
JCHCTBUTENIBHOCTA CBEJCHUSA, B YACTHOCTH O CTOMMOCTH WM IICHE TOBapa,
MOPANKE €ro OIUIaThl, pa3Mepe CKUJA0K, Tapu(oB © JAPYTAX YCIOBUAX

MpUOOPETEeHHS TOBApa; HE JOIMYCKAETCsA PEKJlaMa, B KOTOPOM OTCYTCTBYET 4acTh
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CYIIECTBEHHOH WH(QpOpPMAIMH O PEKIIaMUPYEeMOM ToBape, 00 YCIOBHIX €ro
NPUOOPETCHHUST WM  HWCIMOJIb30BAHUA, €CIIA TPH OSTOM HCKAKACTCA CMBICIT
uHOpPMAITMK U BBOAITCS B 3a0IyKASHHE TOTPEOUTENN peKiIamMbl (MyHKT 4 4acTh
3 myacth 7 crateu 5 denepanpHOro 3akoHa «O pekyiaMe).

JleraympHasg perjiaMeHTanus TPEAOCTaBICHUS MOTPeOUTEI0 MH(pOPMAIIHAH,
0CcOOEHHOCTEH ee coaepkaHusd, (POPMBI M MHBIX XapPAaKTEPUCTUK TMPETyCMOTPEHA
3aKOHOJATENIEM I OTHOIICHWHA TO TOJIYUYEHHIO W BO3BpPATy MOTPEOUTEIHCKOTO
kpeauta. CorjiacHo MmyHKTaM 2 ¥ 3 4acTu 2! craren 7 denepanbHOro 3akoHa oT 21
nexabpa 2013 roma No 353-03 «O mnotpebutensckoM Kpeaute (3aiime)» B
OTIPENICNICHHBIX 3aKOHOM CJIydasX JIMYHOTO CTPAXOBAHMS 3aeMIMUKA B IEIIAX
0o0eCrneYeHUs1 UCMOIHEHUA €ro 0053aTeNibCTB MO JOTOBOPY MNOTPEOUTEIHLCKOTO
KpeauTa KpenauTop 00s3aH, TOMHMO TIPOYETO, TMPEAOCTaBUTh 3AEMITUKY
uHOpMaIMIO, BIWUAIONIYIO Ha IeHooOpasoBaHme (IJIaTy 3a KPEAWT). O
COOTHOLLIEHUHU pa3Mepa CTPAXOBOW IMPEMHUH, YIUIAUMBAEMOM CTPAXOBIIUKY IO
JIOTOBOPY JIUYHOTO CTPAXOBaHWS, B OTHOIICHWH KOHKPETHOTO 3aeMINAKA W
pa3Mepa WHBIX IUIATEKEH, W3 KOTOPBHIX (hDOPMHUPYETCS CTOMMOCTH 3TOW YCIYTH,
100 0 MaKCUMAaJIbHO BO3MOXKHOM Pa3Mepe TUIaTeka 3aeMINMUKA, a TAaKKe O MPaBe
3aE€MIIMKA OTKA3aThCA OT 3TOM YCIIYTH.

Kpowme Toro, B cuiy yactu 11 TOi ke cTaThu B JOTOBOPE NOTPEOUTEIHCKOTO
KpEeANTa, MPeAyCMaTPUBAIOIIEM 0053aTeIbHOE 3aKITIOUEHUE 3aEMILIMKOM JTIOTOBOPa
CTPaxOBaHUA, MOXET OBITh MPETYCMOTPEHO W TO, YTO B CIIy4ae HEWCITOJIHCHHS
3aEMIIMMKOM OO0S3aHHOCTH TIO CTPAXOBAHUIO CBHITIE TPUAIATH KaJCHIAAPHBIX THEH
WM B CiTydae oOpalieHrs 3aeMINAKa ¢ 3adBJICHHEM 00 UCKITIOUEHUH €TO W3 Uncia
3aCTPAaxOBAHHBIX JIMII IO JOTOBOPY JMYHOTO CTPAXOBAHWSA W HEUCIIOJIHCHHUS WM B
CpPOK O0OSI3aHHOCTH TI0 CTPAXOBAHWIO KPEIWUTOP BIPaBE NPHHITH PEIIeHUE 00
YBEIMUCHUH Pa3Mepa NMPOICHTHON CTaBKH (T.€. MJIATHl 32 KPEAWUT) MO BBIAAHHOMY
KPEOUTy JI0 YPOBHA, COOTBETCTBYIOIIETO OMPEACICHHBIM 3SKOHOMHUYCCKUM
nmokasareyisiM. Takoe peryJMpoBaHWE HANPABICHO Ha oO0eCmedYeHue TMpaB u
3aKOHHBIX HWHTEPECOB CTOPOH JOTOBOpa ®W caMO 1Mo cebe He MOXKET

paccMaTpuWBaThCSA KaK HapyInaroiiee ux npasa (omnpeneneHus KoHCTHTYIIHOHHOTO
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Cyna Poccuiickoit @enepanmu ot 31 mas 2022 roga Ne 1274-O u ot 29 centadps

2022 roma Ne 2399-0).

JleficTByIOIII€E€ 3aKOHOIATEILCTBO HE 3aAIPEIIACT, HO, HAMTPOTUB, JOMYCKAET
OW3HEC-MOJIETb, CXO0XYK C TMPAaBOOTHOUIICHUSMHM, CJIOKHUBIIMMHUCS B JEJNE
K.B.Martromosa. [Ipu 3T0M, permiaMeHTHpyst OTHOIIEHHUS, BO3HUKAIOIIUE B CBS3U C
MPETOCTABJICHHUEM TMOTPEOUTETHCKOTO KpeauTa (PU3MUECKOMY JIUIy B IEJIAX, HE
CBA3AaHHBIX C MPEANPUHUMATENBCKONW NEATENbHOCThIO, DeaepanibHblii 3akoH «O
MOTPEOUTENNHCKOM KpeauTe (3aiiMe)» TapaHTHPYET €My, HapsAay C HaJUIe:KaluM
WH()OPMUPOBAHHUEM, €IIIE ¥ BOZMOXKHOCTH BEIOOPA YCIOBHH 3aKITFOUCHHUS HCKOMOTO
JIOTOBOpPAa, B TOM YHCJI€ KaK C MPEIOCTABJICHHUEM, TaKk M 0€3 MpenI0oCTaBIICHUS
YCJIYTH, B PE3YJIbTAaTe OKA3aHUS KOTOPOW 3aE€MIIMK CTAHOBUTCS 3aCTPAXOBAHHBIM
JIMIIOM MO JIOTOBOPY JIMUHOTO CTpaxoBaHus. Ero BeIOOp MOXKET BIMATH HA pa3Mep
MPOLICHTHOM CTAaBKHU, @ PABHO HE MCKIIFOYAETCA €€ YBEJIMUEHUE B 3aKOHOAATEIIBHO
YCTAHOBJICHHBIX NIPE/C/IaxX B CJIy4ae OTKa3a OT MPUHATHIX HA ce0st 0043aTEIbCTB.

Bo3MOXKHOCTB OmNpeaeneHus yCIOBHIM MPEIOCTABICHUS U BO3BpaTa CKUAKU
(TPOTICHTOB) B IIEHE B JAOTOBOpax (PMHAHCOBBIX OPTaHM3AIMN ¢ MOTPEOUTENEM, B
TOM YUCJI€ TTPHU BHIMIOJIHEHUH MOCAETHUM JTOTIOTHUTEIbHBIX 00A3aHHOCTEH, OJTHAKO
npu  HEOOXOAMMOCTH  yueTa  OOBEKTUBHOW  BO3MOXKHOCTH  MOJyYCHUS
notpeduTeneM Kpeauta (yCIyT 1o CTPaXOBAaHWIO) HA MHBIX YCIIOBHSIX, a TAKKE MPH
T00POCOBECTHOCTH KPEAMTOPA MOJACPKaHa CyneOHOM MPaKTHKOW (OmpeneaeHus
Koncturymmonnoro Cyna Poccuiickoii ®@enepaumun ot 5 npexadps 2019 rona
Ne 3275-0O, ot 29 centabpsa 2022 roma Ne 2399-O; onpenenenusa CyneOHOM
KOJUIETHH MO TpaxkaanckuM aenam BepxosHoro Cyna Poccuiickoit denepanuu ot
23 mapra 2021 roga no memy Ne 49-KI21-1-K6, 2-2637/2019, ot 6 anpens 2021
roga o aeny Ne 44-KI'21-1-K7 u ot 14 despansa 2023 roga mo memy Ne 49-KI1722-
23-K6). Takume ycaoBus TPHU3HAIOTCA JTOMYCTUMBIMH W B JIOTOBOpPax o
npuoOpeTeHnr  moTpedbuTenieM  apToTpaHcroptra (ompenenenue  CynaeOHOU
KOJUIETHH MO TpaxkaanckuM aenam BepxosHoro Cyna Poccuiickoit denepanuu ot
30 mos16ps 2021 roga mo aemy Ne 5-KI'21-128-K?2).

4. Kak panee ykazwsiBaja Konctutynmonnsiit Cya Poccutickoit denepaimm,

3aKOHOOAaTCJIb, HCXOOd H3 KOHCTHTyuHOHHOﬁ CBO6OI[I>I A0roBopa, HC BIIPaBC
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OTpaHUYHUBATHCSA (HOPMAJFHBIM MPU3HAHUEM FOPUIUUYECKOTO PABEHCTBA CTOPOH M
JIOJKEH TPEAOCTaBIATh NPEUMYIIECTBA SKOHOMHUYECKH CJIabOW W 3aBUCUMOH
cTopoHe. TakoBOW B rpa’KJaHCKO-MPABOBBIX OTHOLIECHUSX C OPraHU3alUsIMU U
WHJIMBUAYAJbHBIMA NPEANPUHUMATEISAMHU SABACTCS NOTPEOUTENb, HYKIAIOMINICS
B JIOMOJTHATEILHOM 3amuTe (moctanoBieHus oT 23 despans 1999 roma Ne 4-I1, ot
11 nexabps 2014 roma Ne 32-IT m np.).

B otHOmenusx ¢ mpodecCHOHATBHBIMKA  TMPOJABIAMH  TPaKIaHe-
MOTPEOUTENIM TOAYAC JIUIIEHBI BO3MOXHOCTH BIIUATH HA COJAEPKAHUE JIOTOBOPOB,
YTO SABIACTCA JUIsi HHAX (DAaKTHUECKUM OTPAaHWYEHHUEM CBOOOJBI JTOTOBOPA.
Bo3paelictBue Ha BOMIO MOTPEOMTENs MOTYT OKa3biBaTh U Pa3JIMUHbBIC
MPEAAOTOBOPHBIC TPAKTUKW, TMPUMEHSEMbIE NPOJABLAMHU [Ji1 MaKCUMU3AlUU
npuObid. COOTBETCTBEHHO, HEOOXOJUMBIMH CTAHOBATCA MPEIOCTABICHUE
MOTPEOUTENII0 KAaK SKOHOMHUYECKH CIa0OH CTOPOHE B ATUX MPABOOTHOIIEHHUSX
0cOo0OH 3aluThl €ro NpaB M COPa3MEPHOE NPABOBOE OrPAHUUYEHUE CBOOOJbI
JIOTOBOpA U PYTOM CTOPOHBI, T.€. I PO(EeCCHOHAIOB, ¢ TEM UTOOB PEATHHO
rapaHTUPOBaTh COOJIOJACHUE KOHCTUTYIIMOHHOTO MPUHIMIIA PABEHCTBA TMpHU
OCYIIECCTBJICHUMN TMPEANPUHUMATEIILCKON W HWHOW HE 3alPEIICHHOW 3aKOHOM
AKOHOMUYECKOUN ACATETbHOCTH.

[Ipn 0OBEKTUBHOM HEPABEHCTBE CTOPOH JOTOBOpa (HAMpUMEpP, B CHITY
npodeccruonaau3Ma WM JOMHAHUAPYIOIMIETO TOJOKEHUS OJHOW M3 HHUX) B IEIIAX
3allUThl UHTEPECOB CJa00H CTOPOHBI 3aKOHOAATENIb YCTAHABJIMBAET HA OCHOBE
UMIICPATUBHBIX HOPM pA3IMYHBIC MEXAaHW3MBI. 3ampeThl (HampuMep, Ha
HEOOPOCOBECTHYIO KOHKYPEHITHIO TIYTEM BBEJICHUA B 3a0ITyKICHHE), TPEOOBAHUS
(HampuMep, K MOOPOCOBECTHOW W JOCTOBEPHOM peKIaMe, K COMCPKAHWIO H
MPEIOCTABICHUIO WHOW 3HAYMMOUW WH(GOPMAIMKN), HaAeeHUE Caaboi CTOPOHBI
MPaBOM OTKAa3aThCs OT AOTOBOpa (HANpUMEpP, OTKA3 MOTPEOUTENS OT KPEIUTHOTO
JIOTOBOpA WJIH J0TOBOpa cTpaxoBanus) U np. CyObeKTHBHOE HEPABEHCTBO MOMKET
BO3HUKHYTh B pE€3yJibTaTe HEAOOPOCOBECTHOIO MOBEACHUS, MPEUMYIIIECTBEHHO
CBA3AQHHOTO C KAueCTBOM TIPEIOCTABISEMON APYroil CTOpoHEe WH(pOPMAIUH.
CnocobamMu peanu3alvi  KOHCTUTYIIMOHHBIX MPUHIMIOB COPa3MEPHOCTH U

CIIPAaBCAIMBOCTH B TAKOM CJIy4acC BBICTYIAKOT OOBIYHO 3aIllpCT M3BJICKATh
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MPEUMYIIIECTBO M3 CBOETO HE3AKOHHOTO WJIM HEA0OPOCOBECTHOTO TMOBEACHUS,
MpaBUjla O HEACHCTBUTEIBHOCTH CJAECIOK, COBEPIIEHHBIX TMOJ  BIUSHUEM
3a0nykaeHusi, oOMaHa, HaCWUJIUs, Yrpo3bl WM  BCIEJACTBHE  CTCUCHHUA
HEOIaronpuATHBIX OOCTOATENILCTB, U HOPMbI, YCTAHABJIMBAIOIIME MOCICICTBUSA
HE0OPOCOBECTHOTO BEACHUS TIeperoBopoB (MyHKT 4 ctateu 1, crarem 178, 179 n
434' TK Poccuiickoit dexepannn) u ap.

3aKkoHOAATENIb MPU3HAET HUUYTOKHBIMU HEJIOMYCTUMbBIC YCIOBHUA JOTOBOPA,
VIIEMJISIONINE TTPaBa MOTPEOUTENS, U OTHOCUT K TAKOBBIM, B YACTHOCTH, YCJIOBUS,
00yCIIOBIUBAIOININE MPUOOPETEHNE OJHUX TOBAPOB (PaboT, yCIIyT) 00sS3aTeIbHBIM
MPUOOPETEHHEM UHBIX TOBAPOB (PaboT, YCIyT), B TOM YUCIIE MPETyCMaTPUBAIOIITHE
00s13aTeNIbHOE 3aKJIFOYEHUE MHBIX JOTOBOPOB, €CIIM MHOE HE MNPEAyCMOTPEHO
3akoHOM (MyHKT 1 W moanyHKT 5 myHkTa 2 crtathu 16 3akona Poccuiickoi
®Oenepannn «O 3amuTe pas moTpeduTeneiiy). Takoe perynmMpoBaHAe HAMPABICHO
Ha 3alllTy TMpaB MNOTPeOUTENEl B KX OTHOUIEHUAX C OpraHu3alus MU U
WHIUBUAYATbHBIMU  nipeanpuauMaTessivi  (Onpenenenne KoHCTHTYIIMOHHOTO
Cyna Poccwuiickoit ®eneparuu ot 4 oxtsa6ps 2012 roga Ne 1831-O u ap.). Bmecte
C TEM UM HE OXBATHIBAIOTCA CUTYyallMW, KOTJA YCJIOBHUS JOTOBOpPA HE BXOIAT B
MPOTUBOPEUHNE C KOHKPETHBIMH HOPMATWBHO YCTAaHOBJICHHBIMH 3amperamu. B
cBolO ouepenb, nyHKT 2 crtatbu 428 I'K Poccuiickoit ®enepariiu mo3BOJSET
MPUCOEANHUBILICHCS K JOTOBOPY CTOPOHE TpeOOBaTh €ro PacTOpKEHUs WU
U3MEHEHUS, €CJIM OH XOTS M HE MPOTHBOPCUYUT 3aKOHY W MHBIM MPABOBBIM AKTaM,
HO JIMIIAET ATy CTOPOHY MpaB, OOBIYHO MPEAOCTABISAEMbIX MO JOTOBOPAM TAKOTO
BHU/Ia, WCKJIIOUACT WM OrPAaHUYUBAET OTBETCTBEHHOCTh JPYrod CTOPOHBI 3a
HapyllIeHUE 005A3aTeNIbCTB JIUOO COAEPKUT APYrHE SBHO OOPEMEHUTEIbHBIE IS
MPUCOEANHUBILICHCS CTOPOHBI YCJIOBUS, KOTOPbIE OHA UCXOJS M3 CBOMX Pa3yMHO
MOHUMAEMBIX WHTEPECOB HE TPHWH:UIA Obl TIPW HAJWYMH Y HEE BO3MOXKHOCTH
y4acTBOBaTh B OMNpEACICHUH YyclioBHiH morosopa. IIyHkT 3 ToOH ke CTaTbu
HAJIETAET TEM K€ MPABOM CTOPOHY, KOTOPOH SIBHOE HEPABEHCTBO MEPETOBOPHBIX
BO3MOKHOCTEH CYIIECTBEHHO 3aTPYAHUJIO COIJIACOBAHUE OTIEIbHBIX YCIOBUH

JI0TOBOPA.
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Kak cnenyer m3 nyHkroB 9 m 10 moctaHoBnenus Ilnenyma Beiciiero
ApbOutpaxnoro Cyna Poccuiickoii ®enepauun «O cBoOoAe AOroBopa W €€
npeaenax», paccMaTpuBasi CHOPbI O 3alUTE OT HECMPABEUIMBBIX JOTOBOPHBIX
yciosuit mo mpaBwiaMm ctateu 428 T'K Poccuiickoit denepauuu, cya T0JKEH
OLICHUBATh CIIOPHBIC YCJIOBUS B COBOKYITHOCTH CO BCEMH YCIIOBUSIMU JIOTOBOPA U C
yU4E€TOM BCEX OOCTOATEIBCTB JeNia; OH JOJDKEH ONpeAeinTh (haKTHUECKOe
COOTHOIIECHHE TMEPErOBOPHBIX BO3MOXKHOCTEH CTOPOH W BBISICHUTH, ObUIO JIU
MPUCOEANHEHNUE K TPE/JIOKCHHBIM YCJIOBUSM BBIHYKJICHHBIM, a TaKKe YYECThb
yPOBEHH MPOQEeCCHOHATI3MA CTOPOH B COOTBETCTBYIONICH cepe, KOHKYPEHITHIO
HA COOTBETCTBYIOIIEM PbIHKE, HAJIUUUE Y MPUCOETUHUBIICHCS CTOPOHBI peabHON
BO3MOXKHOCTH BECTH TMEPETOBOPHl WM 3aKIIOYUTh AQHAJIOTUYHBIA JOTOBOP C
TPETHUMH JINIIAMU HA WHBIX YCJIOBHUAX U T. .

BripaBHUBaHME TIOJNIOKEHUS CTOPOH OOECHEUYMBACTCS U MOCPEIACTBOM
MPOLIECCYAIbHON AEATEIBHOCTH CyAa, PAcHpeAcsisiiomero OpeMs A0Ka3blBaHUs
HaJM4Yusi HEOOXOJMMBIX MATEPHUAIbHO-NPABOBBIX OCHOBAHUWM Uil MPUMEHCHUS
COOTBETCTBYIOIIHNX 3aKOHOMOJIOKECHHM,

B To ke Bpems 3aBeJOMO HEPABHOE MOJIOKEHUE CTOPOH, OJHON U3 KOTOPBIX
ABJISIETCA MOTPEOUTENb, a APYrol — MPEANPUHUMATENb, CIICHUATU3UPYIOIIUNHCA B
TOH WM MHOM cepe TOProBJIM, B IMEPETOBOPHOM MPOIECCe HE O3HAYACT, UYTO B
KOHKPETHOW CHUTyallil HEPABEHCTBO MEPETOBOPHBIX BO3MOMXKHOCTEH HEMPEMEHHO
OBbLJIO SIBHBIM, B PE3YJIbTATE UEr0 3aTPYAHECHUSA B COTJIACOBAHUUA MHOTO COJICPKAHUS
OTZICJIbHBIX YCJIOBHI JIOrOBOpA OKA3aJUCh, KaK TOro TpedyeT MyHKT 3 ctarbu 428
I'K Poccuiickoit @enepanuy, CYIMIECTBEHHBIMH. Tak, MpoOAaBel, ACHCTBYIOIIAMN
JOOPOCOBECTHO, T.€. YUUTHIBAIOIIMN MHTEPECHI MOKYMATENA, MOXKET MPEAJIOKUTD
TOMY HAa OCHOBE TOJIHOW M JIOCTOBEPHOUN WH(OPMAITMH CaMOCTOATEIFHO BHIOPATH
BapUAHT OMPEACIICHAS TEHBI (CO CKUAKON M 0€3 Hee, abTePHATUBHBIC CKUIKH).
OH MOXET MO3BOJIUTH MOKYMATENII0 BHOCUTh B MPOEKT JOrOBOPA MCXOIAIINAE OT
MOCJICAHETO YCJIOBUS, MOXET Pa3bsCHUTh HEACHOE TMOKYMATENI0 COJICPIKAHKE
JIOTOBOPA, WHUIIMATUBHO, HE3aBHUCUMO OT BONPOCOB TNOKyMartenad, oOpaTuTh
BHHUMAaHUE Ha Hau0oJie€ 3HAYMMBIE YCJIOBUS JIOTOBOpA, JOMYCTUTh Y4YacTUE B

NEPEroBopax Ha CTOPOHC MOKYIIATCIIAA HC3aBUCUMBIX KOHCYJILTAHTOB U T.II.
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4.1. Hopma nynkrta 3 crareu 428 'K Poccuiickoit ®@enepanuu npusBaHa
yAEpKaTh CWIBbHYIO CTOPOHY JOTOBOpa OT HaBSA3bIBaHUSA CJIa0OW CTOpPOHE
HECTPABEJIUBBIX YCIOBUH. MeExIy TeM MNPUMEHUTENIBHO K J€iIaM ¢ y4acTHEM
noTpeduTeniel 0OpEeMEHUTEIFHOCTh YCJIOBHM MOXKET W HE OCO3HABATHCS HMH.
OnHako ¥ B OTCYTCTBHE B JIOTOBOPE MOJIONKEHUH, JUIIAIOIIMX CTOPOHY TNPaB,
O0OBIYHO MPEAOCTABIAEMBIX MO JOTOBOPAM TaKOTO BUJA, JIUOO UCKIIOUYAOIINX WU
OTPAaHUYHBAIOIITUX OTBETCTBECHHOCTH APYTOW CTOPOHHI (T.€. TE€X, KOTOPHIE MYHKT 2
TOH K€ CcTaTbu B €ro OyKBaJbHOM  M3JI0)KCHWUU  TMPU3HAET  SIBHO
O0OpEMEHUTENBHBIMU, CBA3BIBAS ¢ HUMHU BO3HUKHOBEHHUE Y OJIHOW U3 CTOPOH Mpasa
Ha YKQ3aHHBIE B HEM CIOCOOBI 3aIUTHI), HHBIE YCIOBHUSA JOTOBOPA (O BEIMUMHE
CKHJIKH, CTIOc0o0ax €€ pacuera W OCHOBAHUSAX BO3BpAIICHUS TPOJABITY W T.J.) KaK
MO0 OTACJIBHOCTH, TaK U B COBOKYMHOCTH MOTYT OBITh JUIsi MOTPEOUTENS SBHO
OOpEMEHUTENBHBIMU, YTO TaKXE€ JAET OCHOBAHUS MJIA MPEAOCTABJICHUS €MY
JOTIOJTHATENIbHBIX TTPABOBBIX MPEUMYIIIECTB.

K siBHO 00peMEHUTENBHBIM JIJIsi TOTPEOUTENS YCJIOBHUAM B KOHTEKCTE MYyHKTA
2 cratbu 428 T'’K Poccuiickoit denepaiiii MOXHO OTHECTH YCIIOBHS JAOTOBOpa O
LIEHE, KOTOPbIC OMPEACNCHbl C WCMOJb30BAHUEM METOJOB MAHUMYJUPOBAHUSA
uHopmarmeit 0 ASHCTBUTETHLHOM TIEHE TOBapa, MPEMATCTBYIONUX — B CHTYaIlud
HEMPO3PAaYHOCTH [IEHOOOPA30BaHUA — OCO3HAHUIO TMOTPEOUTENEM KOHEUHOU
CTOMMOCTH cnenku. K Takum wmerogamM, B YACTHOCTH, MOXKHO NPUYHUCIIHUTH
yKa3aHHUE II€Hbl TOBapa CO CKHJAKOW TMOJ YCJIOBHEM OIUIaThl MOTpeOUTEIEM
JIOTIOTHUTEITBHBIX TOBAPOB M YCIIYT TIO 3aBBINMICHHOHN (HEPHIHOYHOMN) IICHE, a TAKKE
MPEUIOKEHUE CKUAKU C LIEHBI, MPOU3BOJIbHO YKA3aHHON MPOJABIIOM, WUJIU C LICHBI,
KOTOpasi HE ABJISETCA OOBIUHOW PHIHOUHOM, PABHO KaK M MPEAJIOKEHUE LICHBI,
KOTOpas OTIWYaeTCs OT OOBABJICHHOW B pekiame, myOauuHo# odepre, Ha caiiTe
npojaasa uiau urotosutens. [Ipu 3ToM npepiaraemMas mOTPEOUTENIO LIEHA MOKET
OBITh W3HAYAIILHO 3aBHINICHA (HANMPUMEDP, HA BEIIMUMHY CKHUJIKW) B CPABHCHHWH C
peiHOUHOW. B pe3ynbrare co3gaercs Julllb BUAMMOCTH BBITOJHOCTH CIEIKHU i
noTpeduTeNs, B TO BPeMA KaK MPOJABEI] U YUYaCTBYIOUIME B JIAHHOW OW3HEC-

Moaenn (DMHAHCOBBIC OPraHW3alUU  PACHPEACIAIOT MEXKIy COOOHM JIOXOI,
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MOJIYYEHHBIA BCJEJCTBHUE BHIIJIAT MOTPEOUTENA MO JIOrOBOPAM CTPAXOBAHUA WU
KpEJIUTa B BUJIE MPOLICHTOB 32 KPEAUT, CTPAXOBON MPEMUH U T.II.

4.2. OteHka ycJIOBHAN JOTOBOPa KYIUIU-TIPOJAXH (B TOM YHCIIC O IICHE) Ha
MpPeAMET WX COPaBEMIUBOCTH  (OTCYTCTBHS  SBHOW  OOPEMEHUTEIHHOCTH)
MpEeAnojiaraeT y4eT B3aMMOCBA3M TaKOro JOroBopa ¢ JIONOJIHUTEIbHBIMU
JIOTOBOPAMH, 3aKJIIOUCHHBIMM MEXAY MNOTpeOUTEeeM U MNPOAABIOM, U C
JIOTOBOPAMH, 3aKITIOUECHHBIMH TMOTPEOUTEIEM TPH MOCPEIHAYECTBE MPOaaBIa (B
TOM YHCJIE CTPAaXOBBHIMH W KpeAUTHBIMH). [Ipm 3TOM yUMTBHIBAIOTCSA PaCXObI
MOTPeOUTENISI MO BCEM CBS3aHHBIM JOTOBOPaM M MNPUObLIL MPOJABIA OT HX
UCIOMHEHUA mokynartenemM. KpoMe Toro, mpu OLICHKE COPABEIMBOCTH YCJIOBUH
MPUOOPETEHHS TOTOJHATEIBLHBIX YCIyT (TOBAPOB) HAJA0 MPUHUMATH BO BHUMAHHE
CIIOXKHUBITTMACA ypPOBEHb PBIHOYHBIX II€H HA AHAJIOTMYHBIE YCIyTH (TOBapHI),
HAJIMYUE Y HUX ICUCTBUTEILHON MOTPEONTENHCKON LICHHOCTH 1JIA MOKYMATEsl.

Korna nponasei] obecneunBaeT 3aKIF0YEHHUE C MOKYNMATEIeM SKOHOMHUUYECKHU
O00OCHOBAHHBIX, PALMOHAIBHBIX, BBITOJHBIX JOMOJHUTEIBHBIX JOTOBOPOB,
KOPPECMOHAUPYIOIIUE UM YCJIOBHUS JOTOBOPA KYILIM-MIPOAAXHU TAKKE MOTYT OBbITh
MPU3HAHBI CYJIOM crpaBeyiuBbiMU. [IpuueM mnpeanpuHUMATENb, ACHCTBYIOIIMN
N0OpOCOBECTHO, 00fA3aH MPUHATH MEPbI, HAMPABJICHHbIE HA BbIPABHUBAHWE
MEPErOBOPHBIX  BO3MOYHOCTEH, B UYAaCTHOCTH 3a CUET MPEAOCTaBJICHUSA
uHdopmaru, HeoOXOAMMON s 00ecIeueHns CBOOOMBI BHIOOpA TMOKYMATEIS.
Ecnu ke yCTaHOBJEHO SBHOE€ HEPABEHCTBO CTOPOH W MOTPEOUTENh MOCTABJICH
MPOJABIOM B MPOLECCE NEPErOBOPOB B MOJIOKEHUE, CYIIECTBEHHO 3aTPYAHSIOIEE
JUISl HETO COTJIACOBAHUE MHOTO, UEM MPEI0KEHO MPOJABIIOM, TO MPEANOIaraeTcs,
YTO MPEANPUHUMATENL CBOIO OO0A3aHHOCTh JEHCTBOBATH JOOPOCOBECTHO HE
WCIIOJHUI U C BBICOKOU CTEMEHbIO BEPOATHOCTH OH MOT 3JI0yNOTPEOUTHh CBOUM
MOJIOKEHUEM, YOSAUB MOKyNaTesisi MPUOOPECTH TOBAP HA YCJIOBUSAX, MAKCUMAJIBHO
BBITOJIHBIX JJi4 mpojaaBua. (Cka3aHHOE O3HAYAET, YTO MOCKOJIbKY Ha OCHOBE
uccae0BaHus (PAKTHIECKUX 00CTOATETHCTB KOHCTATUPYIOTCS SIBHOE HEPABEHCTBO
MEPETOBOPHBIX BO3MOXHOCTEH M CYIIECTBEHHOE 3aTPY/JHEHUE B COTJIACOBAHUU
WHOTO COJICPXKAHHUS HA CTOPOHE MOTpeOUuTeNs (T.€. MPU3HAKK, YKa3aHHBIC B TTYHKTE

3 crateum 428 T'K Poccwmiickoit ®eneparuu), a MOTOMY W HMCKIIOYUTEIIbHASL
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HEJIOOPOCOBECTHOCTh MPOJAABIA, MOCTONBKY JAOJKHA MPE3IOMUPOBATLCA SIBHAS
00OpEMEHUTENBHOCTD ISl MTOTPEOUTENA COOTBETCTBYIOIIUX YCJIOBHM A0rOBOpA.

4.3. JloroBop KYyIJIW-TIPOJAAKH TPAHCIOPTHOTO CPEACTBA MOPOXKIACT P
B3aUMOCBSI3aHHBIX 00s3aTefibeTB. OAHUM W3 HUX, HapsAy C 00A3aTeabCTBAMU
MOCTABUTh TOBAP W YIUIATUTh MOKYNHYKO I1IEHY, MOXET ObITh OTIACIbHOE
00s13aTeNIbCTBO MOKYMNATENs 3aKIIOUUTh CTPAXOBOW WM KPEIWUTHBIA JOTOBOP W
BO3JICPKUBATHCA OT OTKa3a OT Hero. TojikoBaHWE YCIOBUH JOTOBOpPA O MPUHATHU
Ha ce0s MPOAABLIOM M MOKYMATEJIEM, JOMOIHUTEIBLHO K 00513aTeNIbCTBY MEpPEaaTh
TOBap M 00A3aTEIbCTBY YIUIATUTH LIEHY, TAKKE UHBIX 005A3aTENIbCTB — 00ECIEUUTD
CTPaXOBAHUE, TMOJIYUYUTb KPEAUT — OCYIIECTBIACTCS C YUETOM KakK MOJOXKCHUU
JIOTOBOpPA KYIUTH-TIPOAQKHA (W JOTOJIHUTEIFHBIX COTJIAICHUN K HEMY), Tak W
COBOKYIHOCTH B3aMMOCBA3AHHbBIX 0053aTENIbCTB, MOATBEPKAAEMbIX JOKYMEHTAMH,
COCTaBJICHHBIMHY W TIOANKMCAHHBIMA TPH MTOCPETHUYECTBE (COMCHCTBUM) MPOAABIIA
(KpeIUTHBIH JOTOBOP, AOTOBOP CTPAXOBAHUA).

Ipu stoM cormaco cratse 327' T'K Poccuiickoit denepamuy HCIOMHEHHE
00SI3aHHOCTEH, a pPaBHO OCYUIECTBJICHUE, W3MCHEHUE M  MPEKPAILCHUE
OMPEICIICHHBIX MPAB MO JOTOBOPHOMY 0053aTE€NIbCTBY MOTYT ObITh OOYCIOBJICHbI
COBEPIICHUEM WM HECOBEPIICHUEM OJHOW U3 CTOPOH  00S3aTeNbCTBA
OMPENCNICHHbIX  JCUCTBUH MO0  HACTYIJIEGHUEM  HMHBIX  OOCTOATENBCTB,
MPEAYCMOTPEHHBIX JTIOTOBOPOM, B TOM YHUCJIE MOJTHOCTHIO 3aBUCAIIUMX OT BOJHU
onHoi u3 cropoH. Kak paszwsicaun Ilnenym Bepxosnoro Cyna Poccuiickoi
Oenepanuu B noctaHoByieHUU oT 22 Hosa0psa 2016 roma Ne 54 «O HekoTOpbIX
BOITPOCAaX MPUMEHEHUA OO0IIMX NosiokeHuil ['paxaanckoro koaekca Poccuiickoi
Oenepanuu 00 0043aTENBCTBAX U UX UCTIOJIHEHUUY», B YCTAHOBJIEHHBIX 3aKOHOM,
WHBIMWA MPABOBBIMUA aKTaMHW WJIM COTJIAIIEHUEM CTOPOH CilydyadX o00A3aTeabCTBO
MOXET CO3JaBaTh OO0SA3aHHOCThH JNOJKHUKA COBEPIIUTH OMPEIACICHHOE NEHCTBUE
WM BO3JEPKATHCA OT HETO B OTHOILIEHUM TPETHUX JIMI, CO3/aBaTh AJIS TPETbUX
JIUI] TIpaBa B OTHOIICHWHM CTOPOH oOsi3arenbcTBa (mMyHKT 2). CrnemoBareiabHO, B
KauecTBE  OOCTOSATENIbCTBA,  CIOCOOHOTO  JETEPMUHHUPOBATH  M3MEHEHUE
OMJIAUEHHOW MOKYMATeJIeM LIEHbl MPOJAHHOTO TOBAapa, MOXET PacCMaTPUBATHCS

OTKa3 IOKYHATCJId OT KpCAuTa MM CTPAXOBKH, IIOCKOJIBKY OKAa3dHHUC TaKHMX
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JIOTIONTHUTENIBHBIX  YCJIYT YYUTHIBAJIOCH TIPOJABIIOM TIPU OTPEACICHUN IICHBI
TOBapa, MPUTOM YTO HE 3alpPEIacTCs BKIMIOUCHHWE B JOTOBOP KYTUTA-TIPOAKH
YCIIOBHS O pacueTe IICHBI ¢ YYETOM CKHJKH, KOTOpas TPEIOCTaBIIACTCS B
3aBUCUMOCTH OT TIOBEJACHHUS TOKYIATEIs B OTHOIICHWAX C TPETHbUMH JIUIAMU
(KpenuTHasA, CTpaxoBas OpraHW3aIMH), T.€. OT BHIOOpA TOKYMATEIs PEeain30BaTh
WM HET MPaBO HA JOCPOYHOE TPEKPAICHUE COOTBETCTBYIOMWX (PHHAHCOBBIX
00S13aHHOCTEM.

B 10 e Bpems J0TOBOPHI, 3aKITIOUEHHBIE TIOKYTIATENIEM C TPETHhUMHU JIMIIAMH,
MOTYT — B CHJTy AMIIEPATHBHBIX 3aKOHOAATENBHBIX TIPESANMCAHAN WITA TOTOBOPHBIX
YCIIOBHH — JOMYCKaTh OTKAa3 MOKYMATEIs KaK CTOPOHBI ATHUX JOTOBOPOB OT CBOMX
00s3aTeNbCTB, XOTSA JOTOBOP KYIUTU-TIPOJIAXXH W COJACPIKHAT YCIOBHE O €r0
00S3aHHOCTH TI0 3aKTIOUCHHIO ATUX JOTOBOPOB M X HEPACTOPKEHHUIO.

44, AHHyNMpOBaHME CKHJAKA W BO3JOXKEHHE Ha TMOTpeOUTENs,
peaNTM30BABIIIETO MPABO HA OTKA3 OT JIOTOBOPA CTPaxXOBaHUA (OT MHOTO MPOAYKTA),
00S3aHHOCTH TPOW3BECTH JOIUIATY M0 IICHBI, MpeayiaraBiieiics 0€3 CKUAKH,
OOBEKTHBHO BBICTYMAIOT JJIA TOKYMATeasd HEOJArompUsATHBIM HUMYIICCTBEHHBIM
nocJyieIcTBAeM. [I[pUHIATIBI CIIpaBETMBOCTH, COPA3MEPHOCTH U HEIOTYCTUMOCTH
W3BJICUCHUS BBITOABI W3 HE3AKOHHOTO WM HEIOOPOCOBECTHOTO TOBEACHUS
pPacnpoCTPAHAIOTCA W Ha OTHOIICHHWS, B paMKaX KOTOPBIX Ha MOTpeOUTENs
BO3JIArafOTCSA TaKOTO poja mociaeAcTsusa. OIeHWBas HACTYMUBINWE IS MPOAABIIA
(tem OoJyiee MEWCTBOBABIIETO JOOPOCOBECTHO) TOCIEACTBHS OCYIICCTBICHUS
MOKyTIaTeJIeM TIpaBa Ha JOCPOUYHOE MPEKPAIEeHNnEe 00513aTeIbCTBA 10 CTPAXOBAHHUIO
WM KPEAUTOBAHHUIO, HEOOXOJWMO TPWHWUMATh BO BHUMAHHE WMYIECCTBCHHBIE
MOTEPH TIPOJIABIIA, CBA3aHHBIE C YTPATOW MM TIpaBa HA MOTYUYEHUE, TTOJTHOCTHIO HITH
B UaCTH, TMOCPEAHWYCCKOTO BO3HATPAXKICHHUS OT CTPAXOBBIX WM KPEAUTHBIX
OpraHu3aIuu.

4.5. CornameHue CTOPOH, COJEpIKalllee YCIOBHE O pacuere IEHbl B
3aBUCUMOCTH OT TIOBEJACHHUS TOKYIATEIs B OTHOIICHWAX C TPETHbUMH JIUIAMU
(«TTakeTUPOBAHUE» 005A3aTEIBCTB), MOKET OBITH OPOPMIICHO TIyTEM COCTABJICHUS
KaK €AMHOTO JTOKYMEHTA, TaK W COBOKYITHOCTH B3aMMOCBS3aHHBIX JTOKYMEHTOB

(KpeIUTHBIH JOTOBOP, JOTOBOP CTPAaXOBAHHWS B MOTOJHEHHE K JOTOBOPY KYTUTH-



22

npojgaxu u T.m.). C TOYKH 3PEHHs] TPEIOCTABIICHUS TOKYMATEIIO HAJJICKAIICH
uHdopMammu u obecrieueHus eMy CBOOOJBI BBIOOpA TJIAaBHOE — UYTOOBI Takas
B3aUMOOOYCJIOBJICHHOCTh ~ 00f3aTENIbCTB, MMEIOIIMX HECXOXKHUU MpeaMeT W
OTPaXCHHBIX B PA3HBIX JOKYMEHTaX, ObUTa JUId MOTPEOWTEN OUEBHUIHA W OH, HE
Oyayud KakuMm-IuOO 00pa3oM TMPUHYKJICHHBIM, B YaCTHOCTM B  CHIY
OTrPaHUYMBAIOIIHX €TI0 CBOOOY BBIOOPA OOCTOATENBCTB, C ’TUM COTJIACHIICA.

Hescnocts ycioBus © B3auMHOW CBsA3aHHOCTH  (0OYCIIOBIICHHOCTH)
JIOTOBOPA PO3HUYHON KYTUTH-TIPOIAKH C JIOTOBOPOM KPEIUTA WIIA CTPAXOBAHWA, a
3HAUWT, U BO3MOXKHOE€ COMHEHHE B CIPABEIJTUBOCTH YCJIOBHS 00 ONpEAeICHUN
(pacueTe) TIEHBI, B TOM UHCJE€ O BO3BpaTe CKHUJAKH, JTOJDKHBI YCTPAHATHCS
nmocpencTsoM TosikoBaHus. CyneOHas MpaKTHKA UCXOIUT U3 TOTO, UTO, TTO CMBICITY
yactu BTopoH crateu 431 'K Poccuiickoit ®enepaunn, 0pu HEACHOCTH YCIOBUMA
JIOTOBOPA W HEBO3MOXKHOCTH YCTAHOBUTH JACHCTBUTEIBHYIO OOIMYIO BOJIO CTOPOH
UHBIM 00pa30M TOJIKOBAaHHME YCJIOBHHA JOTOBOPA OCYIIECTBISAETCS B TIOJB3Y
KOHTPAreHTa CTOPOHbI, KOTOPasl MOATOTOBUIIA TIPOEKT AOTOBOPA JMOO0 MPEUI0KIIIA
(GOpMYyIUPOBKY COOTBETCTBYIOIIETO YCIOBHS, TOKa HE [O0Ka3aHO MHOE,
MPEANoIaraeTcsa, 4YTo TakKOH CTOPOHOM ObUTIO  JMIO, MPOGECCHOHATBHO
OCYILECTBJIAIOIIEE ACATENIbHOCTh B COOTBETCTBYIOWIEH cdepe, Tpeldyromei
CIIEIUABHBIX TIO3HAHWH (HampuMep, OaHK IO JTOTOBOPY KPEAWTA, JIM3UHTOIATENh
M0 JIOTOBOPY JIM3HMHTA, CTPAXOBIIUK IO JOTOBOPY CTPAXOBAHUS M T.I.) (TIyHKT 45
nocraHoBienus Ilnmenyma BepxosHoro Cyaa Poccuiickoit ®eneparun  «O
HEKOTOPBIX BOTPOCAX MPUMEHEHWs OOIMX TOJOXCHUHA [ pakaaHCKOTO KoaeKca
Poccuiickoii @eaepanun 0 3aKIIOUESHIN U TOJIKOBAHUHU JOTOBOPAY).

Kpome Toro, B OTHONICHUSAX C MOTPEOUTETAMHI TPUMEHUMO TIPABUJIO CONtra
proferentem, Ha 4YTO OpUEHTUPYeT cyneOHas mpakthka (myHKT 4 OO630pa 1O
OTIIEIBHBIM BOTIPOCAM CYIAeOHOM TPAKTUKH, CBS3aHHBIM C JOOPOBOJBHBIM
CTpaxOBaHWUEM HWMYIIECTBA TpakaaH, yTBepxkiaeH [Ipesmmmymom BepxosHOro
Cyna Poccwuiickoii ®eneparuun 27 npexabpss 2017 rtoma), ykaseiBas W Ha
00f3aHHOCTh ~ TPEANPUHUMATEN  J0Ka3arh, 4YTO  YCIIOBHE  JOTOBOPA,
MPEAMOIOKUTEIFHO  HEBBITOAHOE ISl TOTPEOWTENsA,  WHAWUBUIYAJHHO

00CYX1aJI0Ch CTOPOHAMH, HANPUMEP TPH 3aKITIOUCHUH JTIOTOBOPa KpeanuTa (TyHKT
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3 O6zopa cyneOHOW MPaKTUKH TI0 HEKOTOPHIM BOIIPOCaM, CBA3aHHBIM C
MPUMECHEHUEM K OaHKaM aJMUHHUCTPATUBHOM OTBETCTBEHHOCTH 3a HApPYIIEHUE
3aKOHOAATENIbCTBA O 3AIMTE MPaB MOTPEOUTENEH MPU 3AKITHOUEHUH KPEAUTHBIX
JIOTOBOPOB;, YTBEPXkAeH WH(HOPMAIMOHHBIM mHChMOM [Ipe3uamyma Beiciero
Apbutpaxknoro Cyna Poccmiickoit ®eneparnmm ot 13 centsiops 2011 roga Ne 146).

COOTBETCTBEHHO, €CJIM i MOTpeOUTENia HE OYEBHJIHA B3aMMHAs CBA3b
Pa3TUYHBIX 003aTeNbCTB (KYIUTA-TIPOJAXKH, CTPAXOBaHWS, KpeauTa W 1p.), OT
JUHAMHUKA KOTOPBIX 3aBUCHUT PACyeT IE€Hbl C MPEAOCTABICHUEM CKHJIKHU
(HampuMep, B TEKCTaX COMYTCTBYIOMMX AOKYMEHTOB OTCYTCTBYIOT MEPEKPECTHBIC
CCBUIKM, TEKCT JOTOBOPOB B COOTBETCTBYIOIIEH YAaCTH COJEPKHUT HESICHBIE,
MPOTUBOPEUMBBIC TOJIOKEHHS M T.1.), TO HE OUCBUAHO W HAIMINE HEOOXOIMMBIX
IPaXKIaHCKO-MPABOBBIX OCHOBAHUH 11 U3SMEHEHHUS 1IEHBI.

5. Konctutyumonusii Cyn Poccuiickoit ®enepanuun HEOAHOKPATHO
yKa3biBaJl HAa B3aUMOCBA3b JOOPOCOBECTHOCTM TMOBEJACHUS C HaAJICKaICH
3a00TJMBOCTBIO W PA3yMHOW OCMOTPHUTEJIBHOCTHIO YUYACTHUKOB TPAXKIAHCKOTO
obopota (moctaHosyieaust oT 27 okTA0ps 2015 roma Ne 28-I1, ot 22 wtons 2017
roga Ne 16-I1 m gp.). CooTBETCTBEHHO, OTKAa3 MOTPEOWTENs, KOTOPOMY Ha
CIPaBEJIMBBIX  YCIIOBUAX TPH JOHKHOM HWH(GOPMAIIMOHHOM  OOECTICUCHUH
MIPETOKECHBI JOTIOTHATEIILHBIE TOBAPHI (YCIYTH) W KOTOPBIM BRIPA3HII COTJIACHE Ha
WX TPUOOPETCHUE, OT CTPAXOBKU WJIM KPEAUTA MOXKET CBHUJIETEIBbCTBOBATH 00
OTCYTCTBUM Y HEr0 W3HAYAJIbHOW 3aMHTEPECOBAHHOCTH B KPEAUTE WU
CTPaXOBAHWU, O HAMPABJICHHOCTU €0 JCUCTBUN HA MOJYUYCHUE MPEUMYILIECTB W3
CBOET0 HEJIOOPOCOBECTHOTO MOBEACHUSA U O CO3HATEIIbHOM HAPYIIEHUH MPUHATHIX
Ha cel0d B JOroBOpPe KYIUIM-MPOJAXU O0O0A3aTeAbCTB IO CTPAXOBAHUID WU
kpenutoBanuio. [Ipoaasen, mpeaiaras MOKyMareat0 CBA3AHHOE C KPEJIUTOM WU
CTPaXOBAHUEM YCJIOBHE O CKHJKE C I[IE€Hbl, MOT J0OPOCOBECTHO CUMTaTh, UTO
JNEHCTBYET B €ro MHTEpecax, I[ojarasch Ha HEIOCTOBEPHBIE 3aBEPCHUS
MOKYTATENA, HAPUMEP O €r0 CIOXHOM (PMHAHCOBOM TOJIOKECHHUH JIMOO APYTHX
WHIUBUY AJTHHBIX 3aTPyAHEHUAX (cTaThsg 43 1> TK Poccmiickoit denepanun).

B curyaruu, korjna B KadecTBE MOKyMaTess BhICTymaeT adpuimpoBaHHOE C

MPOJABLIOM WM HMHOE JIMLO, OCYILIECTBIABIIEE pa3pabOTKy KOMMEPYECKUX
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yCJI0BUH MO0 UMEBIIIEE BO3MOXKHOCTh BIUATh HA UX OMPEACIICHUE UHBIM 00pa3oM
U TOTOMY KaK MUHHMYM 3apaHee 3HaBlliee 00 OCOOCHHOCTSIX MCIOJIb3yeMOH
MPOJIABIIOM OW3HEC-MO/IeN (aKIMOHEP, YYACTHHK, PAaOOTHHK, PYKOBOIUTEITH
KPEIUTHOW WJIA CTPAXOBOW OPTaHMU3AIMH U T.I1.), 3alllUTa TIPAB TAaKOTO MOKYMATENs
KaK MOTpeOUTENss MOXKET Takxke ObITh OrpaHWYeHa ¢ Y4YeToM TpeOOBaHUSA O
HEJIONMYCTUMOCTH 3allUThI MPaBa JIMIA, TCHCTBYIOIET0 HEA0OPOCOBECTHO.

Ecnu mponaser; 3710ynoTpedyisieT CBOMM MOJIOKEHUEM CHJIBHOM CTOPOHBI,
MaHUITYJIUPYyeT WHpOpMaImed O KOHEYHOW IIeHE JOTOBOpPA, CYI C YyUeTOM
nonoxkeHnui mynkta 4 crarbu 1 u mynkra 2 crateu 10 I'K Poccutickoit ®eneparun
OTKAa3bIBAET B 3alllUTE MpaBa TAKOTO TNPOJAaBlla HAa B3bICKAHWE JOIUIATHI C
MOKYMATeAsd MPU AHHYJIUPOBAHUU CKUAKH TOJTHOCTHIO WM B 4acTU JMOO MO
TpeOOBAHUIO MOKYMATENA MPUHUMAET PEIICHUE 00 M3MEHEHUH WM PACTOPKEHUH
noroBopa Ha ocHoBaHuM ctatbu 428 storo Koaekca. O 3noynotpediaeHun mpaBoM
MOXET CBUAETEIBCTBOBATH CO3JaHUE MPOJABIIOM BUAUMOCTH CBOOOJHOTO BbIOOpA
MEXKIY BapUaHTOM TPUOOPETEHHS TOBapa «CO CKUAKOMWY (HO TpH HEOOXOIUMOCTH
MPUOOPETEHNST HA OOPEMEHHUTEIBHBIX YCIIOBAAX MHBIX TOBApOB, padoT, yCIyr) W
BAPUAHTOM MPUOOpPETeHUs TOoBapa «0€3 CKUIKWY» IO IEHE, MNPEBhIMIAIIIEH
PHIHOUHYIO, B TO BpPEeMSl KaK MPUOOPETEHUE TOBapa HAa PBIHOUHBIX YCJIOBUAX Y
3TOr0 TpOJaBlla MOKYyNaTea HeaocTynHo. Te ke  JeWCTBUSA  MOTYT
paccMaTpuBaThCAd Kak Ccrnoco0 HaBsI3aTh MOKYNATEN0 HEBBITOAHBIC YCIOBUA
MOCPEACTBOM  OOYCJIOBJIGHHOCTH  MPUOOPETEHHS  ToBapa  00S3aTebHbIM
MPUOOPETCHUEM YCIIYT CTPAXOBBIX WJIM KPEIWTHBIX OpraHu3allii, €ClIu BapUAHT
npuoOpeTeHHs ToBapa 0€3 3TUX YCJIYT COMPSKEH C HEOOXOAUMOCTHIO MPUHATUS
ABHO OOPEMEHMTENIbHBIX YCJIOBHH, HAa KOTOPBIX BHIOOp TAaKOTO BapuaHTa AJid
CPEAHErO MOKYMATENs MAJIOBEPOATEH.

6. Takum oOpazom, nmyHKTHI 2 U 3 ctathu 428 I'K Poccuiickoi denepanyu B
CUCTEME JCHCTBYIOIIECTO MPABOBOrO PEryJIUPOBaHUsA OOBEKTUBHO HAMPABJICHBI HA
MPEJOCTABICHUE MPEAYCMOTPEHHBIX HMH CIOCOOOB 3alllUTBl B TOM YHCIIE
MOTPEOUTENTIO, 3aKTIOUUBIIEMY JOTOBOP PO3HUYHON KYIUIM-MPOAAXKHU C YCIOBUEM
O BO3BpaTe MPOJABIY MOJYYEHHOW CKUAKUA MPHU JIOCPOUYHOM U OJHOCTOPOHHEM

MNPCKpPAICHUN CBA3dHHBIX C 3THM OOTOBOPOM M 3aKIHOYCHHBIX HOTpe6I/ITeJ'IeM C
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TPETHUMU JIUIIAMW JTIOTOBOPOB KPEIWUTA WM CTPAXOBaHWs, TOCKOJBKY JAHHBIC
HOPMBI (C yYETOM CIIOXKHBITICHCS CyneOHOW TMPaKTUKH, BKIIOYAS TIO3UITHH,
BEIpaOOTaHHBIE I OOCCHEUCHHMS €€ €AWHCTBA) MPEANoJiaraloT, 4YTo A
MPU3HAHWA SIBHOTO HEPABEHCTBA TEPETOBOPHBIX BO3MOXXHOCTEH TMpoOAaBIA W
MOKYTATENA, KOTOPOE CYIIECTBEHHO 3aTPYAHACT COTIIACOBAHUE WHOTO COJNCPKAHUS
OTJICITBHBIX YCIIOBHUM JOTOBOPA, W, 3HAYUT, [T MPUMEHEHHUS YKa3aHHBIX CTIOCOOOB
3aIATHI:

OCYIIECTBIISIETCS YCTAHOBJICHHE TTOCPEICTBOM JTOKA3bIBAaHUS 0OCTOATEIIBCTB,
B TAaKOHW CTEMEHW OrPaHWUYMBAIOIIMX CBOOOJY TOTpPEOUTENs B BHIOOPE H
COTJIaCOBAHWM PA3JIMUHBIX BAapPWAHTOB JIOTOBOPHBIX YCIIOBHM, YTO HEPABEHCTBO
MIEPETOBOPHBIX BO3MOXKHOCTEH SIBISAETCSA SBHBIM, COBEPIICHHO OUYEBHIHBIM
(TOMUHUPYIONIEE TOJI0KEHHUE TMPOJAABIA HAa PHIHKE COOTBETCTBYIOMIECTO TOBApa,
MPEIOCTABICHNE TTOTPEONUTENIO HETIOHON W HEAOCTOBEPHOW MH(POPMAIIMHA, B TOM
YUCJIC TMPU peKIaMe ToBapa, KpaWHssS HyXJa B MPHOOPETacMOM TOBape M MHOE
CTEUCHHE THKEITBIX 00CTOSTEIHCTB HA CTOPOHE TIOTPEOUTENA U . );

OCYIICCTBIISIETCS  YCTAHOBJICHWE  TIOCPEJCTBOM  JOKa3biBaHWUA  (haKTa
HE0OPOCOBECTHOTO (B TOM 4YHCIEe B (popMme 310ynoTpeOeHNs) UCTIONIb30BAHUS
MPOJIaBIIOM CBOWX TIEPETOBOPHBIX BO3MOXXHOCTEH, SBHO MPEBOCXOIAIIAX
BO3MOXXHOCTH TIOTPEOWTENSA, B PE3YNbTaTe UYEro TMOTPEOUTETh TOCTaBIEH B
MOJIOKEHHE, TIPH KOTOPOM 3aTPYAHCHHWE TMOTPEOUTENS B COTJIACOBAHWHM WHOTO
CoJIepKaHUs OTACIIbHBIX YCIIOBHM JOTOBOPA, HEKETH TMPEUTONKEHBI TPOAABIIOM,
ABJIACTCS CYIIECTBEHHBIM (MCKITIOUEHNE BO3MOKHOCTH BHECTH B JIOTOBOP YCIIOBHA,
npejyiaraeMbie  MOTpedouTeNeM, HEOOXOAUMOCTh MO TPeOOBAHUIO MPOJAABLA
JIOTIOJTHUTENIBHO COTJIACOBATh TPEUIOKEHHS TOTPEOUTENSI ¢ WHBIMA JIAIIAMH B
HEPa3yMHBIH CPOK, OTKA3 WM YKIOHEHWE TPOJAaBIa OT JOMOJHUTEIHHOTO
Pa3bACHEHHS MOTPEOUTETI0 OCOOCHHOCTEH TOBapa W yCIIOBHM €ro MPUOOPETEHUA,
noBeaeHre wWHGpopMamuu o ToBape Oe3 yuera OCOOCHHOCTEH moTpeOuTens,
KaCafoMIMXCA BOCTIPUATHA TaKoW WH(pOPMAIK, U T.11.),

o0OecrieunBaeTCAd BHIPABHUBAHWE TPOIECCYATBHOTO TIOJOXKEHHUS CTOPOH
MOCPE/ICTBOM JICATEIILHOCTH Cy/a IO Mepepactpe/ieICHHI0 OPEMEHH JOKA3bIBAaHUS

OT MOTPEOUTENS K MPOJABILY;
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BBISABJISIETCS. HAJMYWE B JOTOBOPE YCJIOBUH, ABHO OOPEMEHUTEIBHBIX IS
MOTPEOUTENSI, K 3aKPEIUICHUIO KOTOPbIX MPUBEIM YCTAHOBJICHHBIE SIBHOE
HEPABCHCTBO  MEPETOBOPHBIX  YCJIOBUH M, COOTBETCTBEHHO, TMOJIOKEHUE
MOTPEOUTENS, CYLUIECTBEHHO 3aTPYAHSIONIECE COTJIACOBAHUE WHOTO COACPKAHUS
OTAEBHBIX YCIOBHUM JOrOBOpPA.

[Ipu »TOM mOTpPEOUTENHL BO BCAKOM CJydyae HE OrPaHUYMBACTCS B
BO3MOXXKHOCTH MPHUOECTHYTh K HWHBIM CMoco0aM 3alllUThl, MPEAYCMOTPEHHBIM
3aKOHOM HWJTH JTIOTOBOPOM (TIPU3HAHWUE JOTOBOPA HENECHCTBUTEIHHBIM TOTHOCTHIO
WM B YaCTH, BO3MEIIEHUE YOBITKOB, OTKA3 OT 0053aTe/IbCTBA, PACTOPIKCHUE WU
W3MEHEHHE JIOTOBOPA B CHUTY UHBIX OCHOBAHUH H JIP.).

Hcxoas w3 U3M0KEHHOTO CaMa HAMpPaBJICHHOCTh HA3BAaHHBIX HOPM Ha
obecrieuenue npas Oosiee ¢aaboi CTOPOHBI B TIOTOBOPE (KOTOPOM MPH PO3HUUYHOMN
KyIUIe-TIPOAake OOBIKHOBEHHO BBICTYMACT MOTPEOUTENH) HE TAET YCMOTPETh B
HUX, B TOM YHCJIC MPU UX MPUMEHEHUH B CYJICOHOM HCTOJIKOBAHWH, OCHOBAHUE
IS Tipyu3HaHus npotuBopedammmu Konerutynun Poccuiickoi Oeaepauvu Ivlb
MOTOMY, 4YTO Y4Y€T 3aKOHHbIX MHTEPECOB MPOJABIAa, HE JOMYCTUBIIEIO B
JIOTOBOPHBIX ~ OTHOIICHUSAX  3J0YNOTPEOJIEHUE CBOMMH  MpaBaMHu, TaKKe
MPEANoJIaraeTes.

7. byaydnm KOMIUIEKCHBIM W CHCTEMHBIM B OTPACIEBOM CBOEH YacTH,
IPaKJIAHCKO-NPABOBOE MOHUMAHUE UCCIEAYEMOr0 pEryJUupOBaHMs, CBA3bIBAsA
MPEJOCTABICHUE PACCMATPUBAEMBIX CMOCOOOB 3AIMTHl ¢ YCTAHOBJICHUEM CYJIOM
JIOCTAaTOYHO CYIECTBEHHOTO 00beMa OOCTOATEIBCTB B OTHOMICHUHM (PaKTOB,
HEPEJIKO HE MMEIOIINX OOBEKTUBHOTO BHEIIHETO BBIPAXKCHUS, HE MO3BOJSAET
mudpepeHnIpoBaTh CUTYAITUH, KOTJA YTBEPKIACHUE TTOTPEOUTENS O HAPYIIICHUN B
JIOTOBOPHBIX ~ OTHOIICHUSX €r0  HMMYILIECTBEHHBIX IMPaB HOCUT  Cyry0o
MPEANOJIOKUTEbHBIA  XapakTep MW KOrJAa 53TO HapYIICHWE JACHUCTBUTEIBHO
MPOSIBUJIOCH B OOPEMEHEHUSAX, HE JUKTYEMBIX CBONCTBAMHU PO3HUUYHON KYIUIH-
MPOJAXKH, 2 HEOOXOJUMOCTh YCTAHOBJICHUS JIAHHBIX OOCTOSTENBCTB MPUOOPETAET
He OaJIaHCUPYIOLIUNA, a OJJHOCTOPOHHE-OTPAHUUUTENIbHBIA XapaKTep.

JleficTBys B KOHKYPEHTHOH cpejie, TMPOAaBIlbl aBTOMOOWICH B PO3HUILY (M

WHBIX OOBEKTOB pOSHH‘lHOﬁ KYIUIU-TIPOAAKH, AHAJIOTHYHBIX II0 CTOMMOCTH B
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COTIOCTABJICHUHU CO CPEAHEMECTIHBIM JOXOJA0M OOBIYHOTO MOKYIATENIs) OUEBHUTHO
CTPEMSATCS K YJIYUIIEHHIO CBOMX YKOHOMUUECKUX MOKa3aTeaeH B LENISIX MOJyYeHUs
JOTOJIHUTENIbHOW OpuObUIn. i 3TOro, peanus3ysd KOHCTUTYLHOHHYIO CBOOOAY
MPEANPUHUMATENIBCTBA, OHU MOTYT MpEAjaraTh KOHTPAreHTaMm JOMOJHUTEIbHbBIC
TOBAphl U YCIAYTH, B TOM UHCJIC CTPAXOBbIE U KPEAUTHBIC. JKOHOMHUECKAsA BHITOJa
MPOJABIOB B TAaKOM CJIy4a€ MOXKET COCTOATh, HAMpuUMeEp, B TMOJYYCHUU
BO3HATrPAKJICHUS 32 MOCPEHUUYECKUE YCIIYTH MO MOUCKY KIMEHTOB ISl CTPAXOBBIX
U KPEIUTHBIX OPraHU3allvii, 32 CYET KOTOPOro, B YACTHOCTH, MOKYHATEII0 MOKET
npeanaratbes ckuaka. [Ipomasen He orpaHUYeH B BO3MOKHOCTH NPEAOCTABIICHUA
CKHJIOK W 32 CUET BPEMEHHOI'O CHUXXEHHUS YPOBHS CBOETO J0XOJa, HANpUMEp B
PEKJIAMHBIX TIENISIX, KOT/Ia BBOJAUTCS «IIPOTPaMMa JIOSUTbHOCTHY (711 TIPUBJICUCHUS
JIOTIOJIHATENIbHBIX KJIMEHTOB W, KakK CJEJACTBUE, YBEJIMUCHUS 00opoTa, s
MOBBIIIICHAA Y3HABA€MOCTH TOBAPHOTO 3HakKa, s (POPMUPOBAHHS JCIIOBOTO
UMUKA KIMCHTO-OPHEHTHPOBAHHOTO TapTHepa W T.a1.). B cBoio ouepens,
KPEJIUTHBIE W CTPAXOBbIC OPraHU3allly, MOJAAECPKUBAsA UHUIMATUBY MPOJAABIA MO
MPUBJICYEHUIO JOMOIHUTEIbHBIX KJIMEHTOB 3a CUYET MPEAOCTABJICHUS TMOCIEAHUM
CHeMATbHBIX KOMMepueckux ycioBuil (B ciayuae K.B.Martiomosa — 1eHOBBIX),
MPEANOJIOKUTELHO OO0JI€€ BBITOAHBIX B CPAaBHEHUHM C KOHKYPEHTAMH, TaKKe
MOTYT PAacCCUMTBHIBATh HAa PACIIMPEHUE Kpyra noTpeOuTeNneld KpPEAUTHBIX U
CTPaXOBbIX YCAYT M TEM CaMbiM — Ha YJYUYIIEHUE CBOMX SKOHOMHUECKUX
nmokazarened. llpy 3TOM pasmep npenocTaBiIsIeMON MNOKYNATEN CKUIKH, €€
COOTHOIICHWEC €  BO3HArPakJACHWEM,  BHIIIQUMBACMBIM  (DPHHAHCOBBIMH
OpraHU3alUAMU MPOAABILY, CPOK BBITUIATHI, BETUUMHA KPEAUTHON CTaBKH, a TAKKE
WHBIE YCJIOBHS, BIUSIONIME HA OLECHKY OXXHAAEMOTO J0XO0JA U BEPOATHOCTH €T0
MOJIYYEHHUS, MOTYT BapbUPOBATHCS B 3aBUCUMOCTH OT Pa3HbIX OOCTOSITENIHCTB,
BKJTIOUAsi OOBEKTHBHO HAXOJAIUECS BHE CEpbhl KOHTPOJIA YYACTHHUKOB TaKOW
OM3HEC-MOJIENH.

N3 wmarepuanoB, nonaydeHHbiX KonctutryumonusiM Cynom Poccuiickoi
Oenepanmu ot PocmiorpeOHaazopa, accornumanuu «Poccuiickue aBTOMOOWIbHBIC
TUIEpb» U 00llepoccuiickoit oOliecTBeHHON opranuzanun  «Bcepoccuiickoe

O6H.[€CTBO aBTOMO6I/IHI/ICTOB», CICAYCT, YTO IPaKTHKa 3aK/IHOUYCHHA A0OrOBOPOB
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KYIUTU-TIPOJQXKH TPAHCHOPTHBIX CPEACTB C NPEAOCTABICHUEM CKUIOK TMpHU
BBITIOJIHEHUM TIOTPEOUTENEM JOMOTHUTEbHBIX YCJIOBUM, a PaBHO MPaKTHKA
AHHYJIMPOBAHUS CKUJOK B CJiydae HECOONIOJEHUA STUX YCJIOBUH SBJISIETCSA
OObIYHOUN Yy aBTOAMJIEPOB. B3bICKaHWE CKUIKHA MPU 3TOM OCYILIECTBISAETCA MOCTE
TOro, KaKk omjiara mo J0rOBOPY MNPOU3BEAEHA B MOJHOM oObeme. OlieHUBad
MPAKTUKY «IMAKETUPOBAHMS) TOBAPOB W YCIYT, TPEJIaracMbIX TMOTPEOUTEISAM,
PocnoTpeOHan3op oTMedaeT B Ka4eCTBE MPOOJIEMbl «AUCKPEAUTALIMIO» 0a30BOro
mpaBa MOTPeOUTEN Ha TMOTYUEHHUE JOCTOBEPHOM WH(MOPMAITUN O NCHCTBUTEIIBHON
IIEHE TOBapa, HE MPO3PAyHON [Jid MOTPEOUTENS, a TAKXKE TO, UTO «Pa3MBITHE)
LEHBl MEXKJY B3aMMOCBS3aHHBIMU CJICJIKAMU YCJIOXKHSET TMPOIECC BO3Bpara
MOTPEOUTENISIMU CBOUX JIEHEIKHBIX CPEACTB MPU PACTOPKEHUHU JOTOBOPA KYILIU-
MPOIAXKH TOBApA HEHAJICIKAILIETO KaueCTRa.

Kpome TOro, Hy>KHO y4UTBHIBATh M TO, YTO 3AK/IFOYEHUE JOTOBOpPA KYIUIH-
MPOJAXXKH, KOTOPHIA B CHJIYy COOTHOIICHMS [IEHbl TOBapa C YPOBHEM
0JIarOCOCTOSIHUS TTOKYTATENA MOXKET NOTPeOOBATh €€ U 3aKIIOUCHUS KPEIUTHOTO
¥ (HampaBJICHHOTO Ha 00ECIICUEHNE €ro WCIIOTHEHHS) CTPAXxOBOT0 JOTOBOPOB (IO
KpaiiHe Mepe eCliM pedb HIAEeT O MNPHOOPETEHUW BEIIH, YbS CTOMMOCTD
3HAUUTETHHO TPEBHIIACT CPETHEMECIUHBIN TOX0 TOKYIATENs ), JUTsl TIOKYaTe s
B HEMaJIOW 4YaCTU CIy4aeB ABJISIETCA CTPECCOM, HA KOTOPBIH, B 3aBUCHUMOCTH OT
CBOMCTB JIMUHOCTH, OH MOKET PEarupoBaTh KaK MOBBIIIEHUEM PAllMOHATBHOCTH
MOKYMATEIbCKOTO MOBEJCHHUS, TaK U CHUKEHUEM e€. B momoOHoM cutyanmu ObLIo
Obl M30BITOUHBIM OXHUJATh OT TPaKJAAaHWHA B KAXKJIOM Cjydyae, 4TO, MOJIYUYUB
MPEUIOKEHUE O CHMXKCHUU 1IEHBI 32 CUET CKHUJKU, OH KPUTHUECKU OTHECETCS K
YCJIOBUSIM €€ MPENOCTaBJICHHWS, B TOM UYHCIE€ K OCHOBAHUSAM MOCJEAYIOIIETO
B3BICKAHUSI C HETO CYMMBI CKHJIKH B TIPUBSI3KE K HWCIOJTHEHUIO JOTOBOPOB,
COMYTCTBYIOIIUX JOTOBOPY KYIUIA-MPOAQXKH, A TAKKE KPUTHUECKU COMOCTABUT
YCJIOBUSL MpEAJaraéMblX NapTHEPaAMU MPOJABla K 3aKIKOUYEHUIO JOTOBOPOB C
YCJIOBUSIMH, KOTOPbI€ ObLIM Obl MPEIJIOKEHbI, 3aK/IIOUM OH UX CaMOCTOATEIBHO
(MPUTOM YTO B 3aBHCHUMOCTH OT OOIICH CTOMMOCTH MPHOOPETAeMOro TOBapa, OT
HaJM4Asg CBOOOJTHBIX CPEACTB W OT HWHBIX (DAKTHUECKUX OOCTOSITENBCTB HE

HUCKIIIOYCHO, UYTO BBIT'OAC HOTpe6I/ITeJ'I$I MOZKCT CIIYKHTh M YCJIOBHUC 00 OTCYTCTBHUHA
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ckuakm).  CremoBaTeNbHO,  M3BECTHBIM  TMPEYBEIMUYCHUEM  Oyaer ®|
MPEICTaBICHUE O TOM, UTO B TAKHX CITydasiX MOKYNaTeb BCTYMUAT B IEPETOBOPHI
C TPOJABIIOM IO MOBOAY OTACIBHBIX YCIOBHHA OTOBOpPAa M TEM CaMbIM JacT
BO3MOXHOCTbH TOCJICAHEMY MPOAEMOHCTPUPOBATH CBOUM IMOBEICHUEM, UTO OH
CO3/Ia€T CYIMIECTBCHHBIC 3aTPYAHCHHUS TOKYMATENI0 B COTJIACOBAHWUW HWHOTO
coAep X aHWs YCIIOBHI JOTOBOpPAa B CHJIy SIBHOTO HEPABEHCTBA IMEPETOBOPHBIX
BO3MOYXHOCTEH, a 3TO TOJIBKO W TIO3BOJIUT MPH MPUBEACHHOM BBIIIE TOHUMAHUHN
paccMaTpUBAEMbBIX HOPM MPHUOETHYTH K MPEAYCMOTPEHHBIM UMW MEPaM 3alUThI
npas Oosiee caadoi CTOPOHBI B JOTOBOPE.

[Ipennmpuanmarens ke, TpodheCCHOHATIBHO 3aHUMAONTUHACS TPOIaKaMH,
pPEryJISipHO, HA TMOCTOSIHHOWM OCHOBE  B3aUMOJCHUCTBYET C  Pa3HBIMH
KOHTpareHTaMu (BKJIIOYAsi MOTPEOUTEEH) U MOTOMY MOTEHIHAIBHO 00JIagaeT
HaBBIKAMH BEJICHHS TEPETOBOPOB, OKA3aHUS BIUAHUSA HA TOKYHATENs C IETbIO
peanu3anuy ToBapa Ha Haubosee BHITOAHBIX i ceOs ycinoBuax. OH Takxke He
JUIIEH BO3MOXKHOCTH CO3/aTh BUAMMOCTH OOCCTICUCHHS TMOKYIMATENS HYXHBIM
ob6beMoM WH(GpOPMAIAK, a MaKe MACHCTBUTEIIPHO OOCCTICYUB €ro TaKOBOW —
MaHUITYJIMPOBATH €10 TaK, YTOOBI MOKYNATENIb 000IIE]I BHUMAHAEM MPOOJIEMHBIE
AJIEMEHTHI B €€ coAepXkaHWH. B CBs3m ¢ >TwM, Tipemjiaras yCjaoBHs JOTOBOpA,
NpPEANPUHNMATENIb HE MOXET HE OCO3HaBaTh CBOE  MPEBOCXOJCTBO
(?KOHOMHYECKYIO CHITY) Haj moTpeduTeneM. Y MOKymaTens K€, BO3MOXKHO, HE
OyAeT OCHOBaHUU B XOJ€, HampUMep, CyAcOHOTO pa3zdupaTesibCcTBa OTPHUIIATH,
9yTO TpoAaBel] ero uHpopMupoBal. [Ipu Takux ycClIOBUSX Make BHIPAaBHUBAHHUE
MPOTECCYATBHOTO TIOJI0KEHNUS CTOPOH TMOCPEICTBOM JEATEIBHOCTA CyJa IO
nepepacupeeieHAI0 OPEMEHHN TOKA3bIBAaHUA OT TTOKYIATENS K MPOJABILy MOXKET
W HE JaTh moje3Horo >ddexra.

EnuHCTBEHHO TpPHEMJIEMBIM C TOYKH 3PEHHUS KOHCTHTYIHOHHBIX
MPUHIMTIOB TOHUMAaHUEM PAacCMaTPUBAEMBIX HOPM Oblia OBl KOHCTATaIlHsA TOTO,
YTO MPHW HATWYHWHN OMPEACICHHOTO KOMIUICKCA HECOMHECHHO HEOIArOmpUsITHRIX
JUIS TIOKyTnaTesis OOCTOSATENbCTB €CTh OCHOBAHWUS HWCXOIWTh W3 HAWUHAS W
ABHOTO  HEPABEHCTBA  TEPETOBOPHBIX  BO3MOXKHOCTEH,  CYIIECTBEHHO

3aTPYAHUBLHICTO COINIACOBAHHUC HHOIO COACPIKAHUA OTAC/IbHBIX YCJ'IOBI/Iﬁ
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noropopa. [lnd moiydeHHs TpaBa Ha AOIMOJHUTEIHLHOE CPEACTBO 3alllUTHl B
CUTyallMl HEPABEHCTBA MEPETOBOPHBIX MO3UIMA OOPEMEHUTEIBHOCTh JOJIKHA
OBITh, KaK ATO ciaeayeT u3 nyHkTa 2 crathu 428 I'K Poccuiickoit denepanuu,
SBHOM, T.€. COBEPIICHHO OYEBHUAHON. YKa3aHHBIMH OOCTOSATEIILCTBAMU MOKHO
MPHU3HATH COUETAHUE YCJIOBHA O BO3BpATE MPOAABILY CKUAKH B TIOJHOM OO0bEME
MpH JOCPOYHOM M OJHOCTOPOHHEM MPEKPAIEHUH CBA3aHHBIX C JOTOBOPOM
KYIUIA-MIPOJAXKH M 3aKIIOUYEHHBIX ¢ TPETbUMHU  JIMIAMH  JIOTOBOPOB
MOTPEOUTEIBCKOTO KpeAuTa WU CTPAXOBAHMSA HAa OCHOBAHWUM BOJICH3BSABICHHUA
MoTpeOuTed Ha JIOOOM dTane WX HCHOJIHEHHUS C TEM, UYTO YCIIOBHUS TaKHX
JIOTOBOPOB 3HAYMTENIbHO MEHEE BBITOAHBI JJIs MOTPEOMTENSI, YeM MOTIJN Obl
OBITH MPH WX 3aKIIOUYECHUH O€3 ydacThus mpojaaBia. B To ke BpeMsa MOTHUBBI
NPUHATHS TOTPEeOUTENEM OOPEMEHHUTEIbHBIX YCIOBHM MOTYT HaXOJUTHCS 3a
paMKaMHd CHCTE€MBbI JOTOBOPHBIX 00s3aTENbCTB 1O NPUOOPETCHUIO TOBAapa, B
KOTOPBIX OH y4acCTBYET, U TaKW€ MOTHUBBI, HEOUEBHUIHBIC JJIsI MPOAABIIA, MOTYT
OBITH JJ19 moTpeOuTeNns BaxkHbIMU. EcCiu Takue MOTHBBI OyAyT YCTAHOBJICHBI
CyJIOM, W3 YyKa3aHHBIX OOCTOSATEIbCTB SBHOEC HEPABEHCTBO MEPETOBOPHBIX
BO3MOYKHOCTEH, CYIIIECTBEHHO 3aTPYAHUBIIEE COTJIACOBAHME HHOTO COJICP KaHUA
OTJENIbHBIX YCIIOBUH TOTOBOPA, HE JOJIKHO CJIEA0OBATh aBTOMATHUECKH.

IIpu sToM OanmaHc mpaB U 3aKOHHBIX HHTEPECOB MPOAABIA M MOKyMaTeNIs
MpearnoaraeT, 4ro MNPH HAJTWYUM KOMILJIEKCA SBHO HEONArompUsATHBIX JIJIs
MOKyIaTess OO0CTOATEIbCTB COOTBETCTBYIOIIHME CIIOCOOBI 3aIllMTHI  JOJKHBI
peaar30BBIBATHCSA HE MYTEM IMOJHOT'O OTKa3a OT B3bICKAHWA MPEAOCTaBICHHOM
MPOAABIIOM CKHIKH (€CIW HE BBIABATCS OOCTOATENHCTBA, MAIOIIME OCHOBAHWE
nns  npumeHenms cratb 10 'K Poccwmiickoit denepanmm), a mnytem
obecriedeHnsI MPOMOPLHHUOHAIBHOCTH B3bICKAHMSA YaCTH CKHIAKH TOMY OOBEMY
BBITJIAT, KOTOPbIC TMOKYMaTeJb HE TMPOU3BE] WJIHM KOTOPbIE OBUIM €My
BO3BpaIlleHbl MO J0roBOpaM B CHJIYy HX JOCPOYHOTO W OJHOCTOPOHHETO
MpeKpaIieHus.

Ha mnpaktuke peanbHbie MOTEPH MPOJaBlla MOTYT OKa3aTbCsAd M 0oJiee
CEpbE3HBIMH HMCXOAS M3 JOTOBOPHBIX YCIIOBHM €ro B3aMMOOTHOIICHUM ¢

KPEAUTHOW WJIM CTPaXOBOW OpraHuW3anueil (HampuMep, MPH MOJHOM €€ O0TKa3e
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OT BHITJIAT MPOAaBILy). OaHaKO MPOAABIY KaK MPEAMPUHUMATENIO TOIKHO OBITH
W3BECTHO O MpaBax NOTPEOUTENA, B TOM YHUCJE O MPaBe Ha OTKAa3 OT AOrOBOpa
CTPaxOBaHUsS WIM KPEAWTHOTO AOTOBOPA, W, ACHCTBYS Pa3yMHO M HAa CBOM PHCK,
MPOJABELl JOJKEH MPUHUMATh BO BHUMAHUE BO3MOXXHBIC HETATHBHBIE IS ceOs
SKOHOMHWYECKUE TMOCIEACTBUS, KOTOPbIE MOTYT BO3HUKHYTh TPH pealnu3aluu
nokymnarejeMm ero mnpas. [loaTomy obecnieueHrne mponoOpLUUOHATIBHOCTH B3bICKAHUS
MPEJOCTABICHHONW MPOJABIIOM CKHUJKH BCEMY OOBEMY €ro HUMYIIECTBEHHBIX
MOTEPh B PE3YyAbTATE JOCPOYHOTO U OAHOCTOPOHHETO MPEKPAIIEHUS CBA3AHHBIX C
JIOTOBOPOM  KYIUTU-NIPOJIA’KA ~ JIOTOBOPOB  NPUBEAET K  HEOOOCHOBAHHOMY
CMELIEHNI0 0ajaHca MHTEPECOB OT MOKYyMHaTessl K MpoAaBLly, TeM 0oJjiee 4TO MpH
MPU3HAHUM JAHHOTO TOAXO0JAa KOHCTHTYIIMOHHO OIPAaBAAHHBIM HET MPUYWH
WCKJIIOUATh BHECCHUE B JOTOBOPBI MEKAY TMOKYIATEIEM W KPEIUTHON WIH
CTPAaxOBOM OpraHu3alMed TaKUX YCIOBUH, KOTOPBIE, MO CYLIECTBY, COXPAHAT
BO3MOKHOCTb B3bICKAHUA CKUJIKHU MPOJIABIIOM C MOKYNATENsA B MOJTHOM 00BEME.

Takum oOpa3zom, nyHkThl 2 U 3 ctatbu 428 'K Poccuiickoit ®denepanuu He
npotuBopedatr Konctutyumm Poccuiickoit denepannu, NOCKOIBKY MO CBOEMY
KOHCTUTYLHOHHO-TIPABOBOMY CMBICITY B CHCTEME JACHCTBYIOLIETO MPABOBOTO
PErYJIMPOBAHMUS MPEATNOIATAOT, YTO:

Ui uened  oOecreueHHus MPOTOPLUUOHANIBHOCTH  B3BICKAHHMS — 4acTH
MPEJOCTABICHHONW MPOJABIIOM CKHJAKM TOMY OOBEMY BBIIUIAT, KOTOPbIC
MOKYIAaTe/b HE MPOU3BEN WM KOTOPbIE OBbUIM €My BO3BpAllEHbl MO JOrOBOpPaM
MOTPEOUTENIBCKOTO KPEIUTa WM CTPaXOBaHUS B CWJIY WX JIOCPOYHOTO U
OJHOCTOPOHHETO NPEKPALIEHUS, HAAO0 MCXOJWTh W3 HAIWYUA CYLIECTBEHHO
3aTPYAHAIOMIETO COMIACOBAHUE UHOTO COAEPIKAHUA OTAEIBHBIX YCIOBUH TOTOBOpA
ABHOI'O HEPABEHCTBA NMEPETOBOPHBIX BO3MOKHOCTEHN MPOAABIA U MTOKYNATENA, €CIN
OHM 3aKITFOYMJIM JOTOBOP PO3HUYHOW KYIUIM-TIPOAAXKH BEIIM, CTOUMOCTh KOTOPOM
3HAYUTEBHO MPEBBIIACT CPEAHEMECAYHBIN TO0XO0JA MOKYMATENsA, C YCIOBHUEM O
BO3BpaTE MPOJABIY MOJYUCHHON CKUJKH B MOJIHOM O0ObEME MPU JOCPOUYHOM U
OAHOCTOPOHHEM TNPEKPAIIECHUA HAa OCHOBAHWUM BOJIEU3BABICHUA MOKYNATENA
JOTOBOPOB MOTPEOUTENBCKOTO KpeauTa WM CTpaxoBaHUsA (HA JOOOM 3Tame MX

I/ICHOHHGHI/IH), KOTOPLBIC CBA3daHbI ¢ TAKHUM JOTOBOPOM, 3aK/TIOYUCHBI ITOKYIIATCJICM C
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TPETHUMHU JIUIIAMU TIPA TOCPEAHUYECTBE (COMCHCTBHM) TPOAABIA U YCIOBHUSA
KOTOPBIX [JI1 MOKYNaTeas CYIIECTBEHHO XYXKE, YeM MOIJIM Obl OBbITh MPU HX
3aKJIIOUEHUM 0€3 ydacTusl MPOJaBla, €CIU CylIOoM He OYyAyT YCTAHOBJICHBI WHbIC
MPABOMEPHbIE MOTUBbBI TPUHATHS OKYNATEIEM OOPEMEHUTEIbHBIX YCIIOBHMA.

[Tpunanve >TUM HOpMaM MHOTO CMbIC/IA MPEMATCTBOBAIO Obl JOCTHXKCHUIO
CIpaBeJTMBOTO OajilaHca mpaB M 00s3aHHOCTEH MPOGECCHOHANBHOTO TIPOJIaBIa U
noTpeduTens, a MNoToMy BeTynajgo Obl B mpotuBopeure ¢ KoHcTutyiuen
Poccuiickoii ®eneparmn, ee crarbsamu 1, 15 (wactu 1 u 2), 17 (uactu 1 u 3), 18,
34, 35 (vactu 1 u 2), 45, 55 (vacts 3) u 75

OTHUM HE HCKJIIOYAeTCs MPaBO CyJa WHBIM OOpPa3oM HW3MEHUTH YCJIOBUS
JOTOBOpa Ha ocHOBaHUHU MyHKTOB 2 1 3 ctarbu 428 I'K Poccuiickoii deaepaiun,
€CIIM MOCPEJICTBOM JIOKa3biBaHUS OYAyT YCTAHOBJICHBI SIBHOC HEPABEHCTBO
MEPETOBOPHBIX  YCJIIOBUM M, COOTBETCTBEHHO, TMOJIOXKCHUE  MOKYMATENs,
CYILIECTBEHHO 3aTPYJHAIOIIEE COIJIACOBAHUE HWHOTO COJICPIKAHUS OTIEIbHbBIX
YCJIOBUH J0r0BOpPa, MPUBEIIINE K 3aKPEIJICHUIO B JAOTOBOPE PO3HUYHONW KYTUIH-
MPOJAXKH BEIIM, B TOM YHCJE CTOMMOCTh KOTOPOHM 3HAYUTEIBLHO MPEBHIIACT
CPEAHEMECSIUHBIA J0X0/ MOKYNaTess, SIBHO OOPEMEHUTENbHBIX U1l MOKyHaTens
YCJIOBUH, CBA3AHHBIX C JIOTOBOpPAMHU MOTPEOUTENIBCKOrO  KpEeAWTa WU
CTPaXOBaHUS, 3aKIOUAEMbIMU MOKYNATEIEM C TPETHbUMHU JIULIAMHU.

Hcxonsa u3 U3NM0KeHHOTO M PYKOBOJCTBYACH CTaThsIMH 6, 471, 71,72, 74, 75,
78, 79 u 100 denepanbHOr0 KOHCTUTYHHOHHOTO 3akoHAa «O KOHCTUTYLIMOHHOM

Cyne Poccuiickoit ®eaepanun», Konctutyunonnsiit Cya Poccuiickoit @enepanuun

HOCTAHOBHI.

1. ITpusnate nynktel 2 u 3 crareu 428 'K Poccuiickoit @enepaimu He
npotuBopevammmu Koncrurynuum Poccuiickoin Oenepannn, NOCKOIbKY IO CBOEMY
KOHCTUTYLHOHHO-TIPABOBOMY CMBICITY B CHCTEME JACHCTBYIOLIETO MPABOBOTO
PErYJIMPOBAaHKUs  OHM  NPEANONIararT, 4YTro Jid  Lened  olecrneyeHus
MPONOPLMOHAIBHOCTH B3BICKAHHWS YAaCTH MPEIOCTABICHHOW MOPOJABLUOM CKHIKH

TOMY O6’beMy BLBIILIAT, KOTOPBIC MOKYHATC/Ib HC IIPOU3BCITI UJIN KOTOPEIC ObLIH CMYy
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BO3BPAILICHBI 110 JOTOBOPAM MOTPEOUTEIBCKOTO KPEAUTA UM CTPAXOBAHUS B CUILY
WX JIOCPOYHOIO W OJHOCTOPOHHETO MPEKPAIECHUS, HAT0 HUCXOAUTh U3 HAJTUYUS
CYILIECTBEHHO 3aTPYJHSIONIETO COIVIACOBAHUE MHOTO COJACPKAHUS OTACIbHBIX
YCJIOBUH JOrOBOpa SIBHOTO HEPABEHCTBA MEPETOBOPHBIX BO3MOXKHOCTEH MPOAaBIA
Y TIOKYTATENA, €CJM OHU 3aKJIFOYWIN JOTOBOP PO3HUYHOM KYTUIM-MPOJAXKHU BEIIH,
CTOUMOCTh  KOTOPOW 3HAQUUTEJIbHO TMPEBBIMIACT CPEAHEMECSUYHBIH  JTIOXOJ
MOKYMAaTessA, ¢ YCJIOBAEM O BO3BpATe MPOJABIYY MOIYUYCHHOW CKHAKU B MOJHOM
o0beMe€ MpHU JOCPOYHOM M OJHOCTOPOHHEM TMPEKPAICHUM HAa OCHOBAaHUU
BOJICU3bSIBJICHUA TIOKYMNATEAs JIOTOBOPOB TOTPEOUTENILCKOTO KpeauTa WU
cTpaxoBaHus (Ha JOOOM H3Tame WX HWCHOJNIHCHHS), KOTOPHIC CBA3AHBI C TaKUM
JIOTOBOPOM, 3aKJIFOUEHBI MOKYMATENIeM ¢ TPEThbUMU JUIAMHA MPU MOCPEAHUYECTBE
(COnmeHCTBIM) TIPOIABIIA M YCIIOBUSA KOTOPBIX JUTS TIOKYTATENS CYIIIECTBEHHO XYKE,
YyeM MOTJIA Obl OBITh TIPH WX 3aKIIOUEHHUU 0€3 ydacThs MPOJaBIia, €Cld CYJI0M HE
OyJayT yCTAaHOBJIEHbI HHBIC TPABOMEPHbIE MOTHUBBI NPUHATHA TMOKYyMNATEIEM
00pEMEHUTENBHBIX YCIOBUH.

2. BoisneHHbIH B HacTosAmEM [[0CTaHOBICHUN KOHCTUTYIIMOHHO-TIPABOBOM
cmbicn nyHkTtoB 2 u 3 crarbu 428 ['K Poccuiickoit ®enepaiuu sBAAETCA
00IIe00A3aTEIPHBIM, 4YTO HWCKIIOYaeT J000€ MHOE HWX HWCTOJIKOBAaHHE B
MPABOMPUMEHUTENILHON MPAKTUKE.

3. IlpaBonmpuMEHHTENIbHBIC PENICHUS TO Jeay TpaxkaaHuHa Maromosa
Kupunna BanepreBuua, BBIHECEHHBIE HA OCHOBAHUM NyHKTOB 2 U 3 ctathu 428 'K
Poccutickoit ®enepannn B HICTOIKOBAHUH, PACXOIAIIEMCA ¢ UX KOHCTUTYLIMOHHO-
MPABOBBIM CMBICJIOM, BBISIBJIEHHBIM B HacTosiieM [locTaHOBICHHH, MOAJICKAT
MEPECMOTPY B YCTAHOBJICHHOM MOPSIAKE.

4. Hacrosiee [TocTaHOBJICHUE OKOHYATEIBHO, HE MOJJIEKUT 00KATIOBAHUIO,
BCTYyMaeT B CHJIYy CO JAHA OQUIHAIBHOTO OMyOJWKOBAHUS, JEHCTBYET
HEMOCPEJACTBEHHO W HE TpeOyeT MNOATBEPKICHHUS JAPYTUMMH OpraHamMu |
JOJIKHOCTHBIMU JIULIAMH.

5. Hacrosmee  llocTaHOBIEHHE  MOMICKHT  HE3AMEIIUTEIBHOMY

onyOnukoBanuto B «Poccuiickoil razere», «CoOpaHMM 3aKOHOJATEIbCTBA
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