NmeHeMm
Poccuinckon ®egepauun

ITOCTAHOBAEHMUE
KOHCTUTYLUUOHHOT'O CYJA POCCUUCKOHU DEJEPALIUHU

Mo JIeJIy O MPOBEPKE KOHCTUTYIIMOHHOCTH MYyHKTA 2 cTaThu 432, MyHKTa
1 crarbu 438, nynkra 4 ctateu 445, nynkra 5 crareu 447 u nyHkra 4
crateu 448 I'paxkmanckoro koaekca Poccuiickoii deaepaiiin B CBSI3U C
xajno0oh akiumoHepHoro ooinectBa «CucTeMHbId onepatop Enunoi
SHEPreTUYECKON CUCTEMBI

ropoa Cankr-lleTepOypr 23 nexabps 2022 rona

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3oppkuna, cyameit  A.JO.bymea, [ .Al'amxumeBa, JI.M.XKapkopoii,
C.M Kazaniena, C. 1. Knssena, A H KoxkotoBa, JI.O.KpacaBuukoBoii,
C.I1.Magpuna, H.B.MenbHukoBa,

C yuyacTHEM TIPEJCTAaBUTENS aKIHOHEpHOro oOmecTBa «CHCTEMHBIN
oneparop EauHON sHEPreTMUecKOd CHUCTEMbD» — KaHAWAATA FOPUIUUYECKUX HAYK
C.Abenoa, mnonHoMouHOro mnpeactaButenas [ocymapcrBeHHoidt Jlymbl B
Koncturymmonnom Cyae Poccutickoit @enepaumu KO A IletpoBa, mOJIHOMOYHOTO
npeacraurena Cosera ®enepaumun B KonctutyumonHom Cyne Poccuiickoi
Oenepannu 1.B.PykaBUIIHUKOBOM, MOJMHOMOYHOTO mpeacrasutens lIpesmaeHra
Poccuiickoii ®enepaumu B Konctutyumonnom Cyne Poccuiickoii ®enepanun
A.B.Konosainosa,

PYKOBOJCTBYACH cTaThelt 125 (myHkT «ay» wactu 4) Konctutynmu Poccntickoit

®denepaliv, TYHKTOM 3 4acTH MEPBOM, YAaCTAMU TPEThEH W UYETBEPTOM CTaThul 3,
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4yacTei0 TiepBOM ctathu 21, ctatesamm 36, 74, 86, 96, 97 u 99 denepanbHOrO
KOHCTUTYLIMOHHOTO 3akoHa «O Konctutyumonnom Cyne Poccuiickoi @enepanuny,

paccMOTpeEN B OTKPHITOM 3aCEIaHUM JIEJIO O MPOBEPKE KOHCTUTYIUOHHOCTH
nyHkta 2 crarbu 432, nynkra 1 craren 438, nmynkra 4 crateu 445, nyHkTa 5
cratbu 447 u mynkra 4 cratbu 448 I'K Poccutickoi deneparumu.

[ToBOIOM K pacCMOTPEHUIO Aejia ABUJIACh kajo0a aKIIMOHEPHOTro O0IIECTBA
«Cuctemubii oneparop EauHoil sHepreTuueckod cuctemb». OCHOBaHUEM K
PACCMOTPEHUIO JieNa ABUIACh OOHAPYKUBIIASICA HEOMPEICIEHHOCTh B BOMPOCE O
TOM, COOTBETCTBYIOT JIn Koncturynuum Poccumiickoit denepanun OoCrapuBacMbIe
3asBUTEJIEM 3aKOHOIOJI0KECHHUS.

3acnymaB cooOiieHrue cyapu-aoknamuuka [ A.l'amkueBa, 0O0BACHEHUS
MPEJACTABUTENICH CTOPOH U BBICTYIUICHUS TPUIJIAIICHHBIX B  3aCEJaHUE
npeacrasutenici: ot ['eHepanbHOoro mnpokypopa Poccumiickoii ®eaepanun —
B.B.Pocunckoro, or MunncrepctBa rocrunun  Poccuiickoit deaepauumn  —
J1.C KopotkoBa, or ®enepaabHOl aHTUMOHONOJIbHOM ¢ty k061 — O.B.1 opbauesoii,
UCCIIEIOBAB MPE/ICTABICHHBIC JOKYMEHThI U UHbIE MaTepuajibl, KOHCTUTYIIMOHHBIH

Cyn Poccuiickoit ®enepanuu

YCTAHOBHI:

1. AkimonepHoe odmiecTBo «CrctemMHbii oneparop EauHol sHepreTuueckon
cuctembl»y (manee Take — AO «CO EDC») ocmapuBaeT KOHCTHTYITMOHHOCTH
cieayromux HopM [ paxknanckoro kojekca Poceuniickoit @enepanyn:

nyHkra 2 crtatebu 432, COracHO KOTOPOMY JOTOBOP  3aKIIOYACTCS
MOCPEICTBOM HarpasiieHus: oepThl (TPEITOKEHUS 3aKTIOYUTh TIOTOBOP) OAHON U3
CTOPOH U €€ aKienTa (MPUHATHS TPEIIOKESHUS ) APYTOH CTOPOHOM;

nyHkTa 1 ctarbu 438, yCTaHABIMBAOIIETO, YTO AKLENTOM MPU3HACTCA OTBET
JIMIIa, KOTOPOMY afpecoBaHa odepTa, O €€ MPUHATHN W OH JOJDKEH OBITh TIOJHBIM H
0€30rOBOPOUYHBIM;

nyHkra 4 ctateu 445 0 TOM, UTO €CJIM CTOPOHA, /71 KOTOPOH B COOTBETCTBUU C
narabiM KoaekcoM WM WHBIMH 3aKOHAMH 3aKTIOUYECHHE JOTOBOpA 00S3aTENbHO,

YKIIOHAETCS OT €ro 3aKIIOUEHHsA, TO ApPYras CTOpPOHA BIPaBe OOPaTUTHCA B CYA C
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TpeOOBaHWEM O TMOHYKACHWM 3aKIIOUWTh JOrOBOP, B 3TOM Cjlyyae AOroBOP
CUMTAETCS 3aKJIFOUCHHBIM HA YCJIOBHUAX, YKA3aHHBIX B PEIICHUU CyAa, C MOMEHTA
BCTYIUICHUSI PELIEHUS B 3aKOHHYIO CHJIY, CTOPOHA, HEOOOCHOBAHHO YKIIOHAKOIIASACS
OT 3aKITIOYEHHA TOrOBOPA, JOJKHA BO3MECTUTH IPYTOM CTOPOHE MPUYMHEHHBIE 3TUM
yOBITKH,

nyHkTa 5 cratbu 447, 3aKperuisionero, 4To ayKiMoH U KOHKYPC, B KOTOPBIX
y4acTBOBAJ TOJBKO OJWH YYAaCTHUK, MPUZHAIOTCS HECOCTOSBIIMMUCS, WHBIC
OCHOBAHUS NIPU3HAHUS TOPrOB HECOCTOABIIIMMHUCS YCTAHABJIMBAKOTCS 3AKOHOM

nyHkta 4 crtatebu 448, B COOTBETCTBUM C KOTOPBIM, €CJIM HHOE HE
NPEAYCMOTPEHO B 3aKOHE WJIM B M3BELICHWM O MPOBEIEHUHM TOPrOB, OPraHU3aTop
OTKPBITBIX TOProB, OMyOJIMKOBABIINI U3BEIIEHUE, BIPABE OTKA3aThCSA OT MPOBEICHUS
ayKLHOHA B JIFOO0E BPEMSI, HO HE MO3IHEE YEM 3a TPH AHA 0 AATHI €r0 MPOBEAEHUS, a
OT MPOBEACHUA KOHKYypca — HE MO3HEE YEM 3a TPUALATh JTHEH, €Cli OpraHu3aTop
OTKPBITBIX TOPrOB OTKA3aJICS OT MX MPOBEACHUS ¢ HAPYIICHUEM YKA3aHHbBIX CPOKOB,
OH 00s13aH BO3MECTUTh YYAaCTHHKAM TIOHECEHHbI MMM pealbHbIA yilepo, a
OpPraHu3aTop 3aKPBITOr0 ayKUMOHA WM 3aKpBITOr0 KOHKypca 0043aH BO3MECTUTH
MIPUTJIAIICHHBIM UM YYaCTHUKAM PEaibHbIN yIepd HE3aBUCHMO OT TOTO, B KaKOM
CPOK IOCIIE€ HAMPABJICHUS U3BEILEHUS MOCIIEI0BA OTKa3 OT NPOBEAECHUS TOPrOB.

[To MHeHMIO 3asBUTENS, OCHAPUBAEMbIE HOPMBI TMPOTHUBOpPEYAT CTaThsIM &
(gacth 1), 34 (wacte 1), 35 (uacte 3), 45 (wactp 1) u 46 (wacts 1) Koncruryimum
Poccuiickoit ®enepainu, nockonbky nyHKT 4 cratem 445 IT'K  Poccuiickoit
®denepayy He OrPAHUYMBAET BO3MOKHOCTh MOHY)KICHHS K 3aKIIFOUEHUIO JOrOBOpa
WCKJIFOUMTENIBHO HAa OCHOBAHWW PEUICHHA CyJa M MO3BOJSAET aHTUMOHOIMOJIBHOMY
Opraty B HE MPEIYCMOTPEHHBIX 3aKOHOM CIIydasx TpeOOBaTh 3aKIIIOUEHH AOrOBOpa
B aIMUHUCTPATUBHOM MOPAJIKE, @ OCTAIbHBIC TIOJIOKEHUSA — B UX B3aUMOCBS3U U MO
CMBICTYy, TPHIABAaEMOMY WM CyACOHOM NPAKTUKOW, — OrpaHUUYMBAIOT CBOOOTY
JIOTOBOpa B TPAXAAHCKOM O0OpOTE€ W JOMYCKAIOT MNPUHYKIACHHE OpraHu3aropa
TOProB K 3aKITIOYEHHIO IOrOBOpa C €AMHCTBEHHBIM YYACTHHKOM TOPrOB, JAXE €CIH
TOPI'Y MPU3HAHBI HECOCTOABIIMMUC.

1.1. AO «CO E3C» B cootBeTcTBHH ¢ DenepanbHbIM 3aKOHOM OT 18 wuroms

2011 roma Ne 223-®3 «O 3akymnkax TOBapoB, padOT, yCIYTr OTACIbHBIMHA BHAAMH
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IOPUIMYCCKUX JIMI» TPOBOIWIIO B JJCKTPOHHOW (hopMe KOHKYPC Ha TMPaBo
3aKJIFOUUTH JOTOBOP O BBIMOJIHEHWH PAdOT MO YOOPKE TEPPUTOPUM OT CYXOH TpaBhl,
MOBPEXICHHBIX (BBICOXIITNX) ICPEBHEB M KYCTAPHUKOB, MyCOpa ¥ TPOYMX TOPIOYNX
MaTEepPHAJIOB, JUISl Uero Ha calTe zakupki.gov.ru ObUTH OMYyOJIMKOBAHBI W3BEIICHUE W
KOHKYpCHas JAoKyMeHTalus. OpraHu3aTopoM TOProB Ha OCHOBAHWM MYHKTA 5 CTaTbH
447 TK Poccuiickoii ®enepaliii U yTBEPKICHHOTO MM TOJIONKEHHS O 3aKyIKax
MPUHATO PEILICHUE O MPU3HAHUK TOPrOB HECOCTOSBIIUMHUCS, IOCKOJIBKY K YYaCTHIO B
KOHKypce Obllla IOMyIIEHa JIMIb OfHA 3asBKa. J[OroBOp Ha BBIMOJIHEHHE padoT MO
yoopke Ttepputopun Mexay AO «CO EDC» um XO3SHCTBEHHBIM OOIIECTBOM,
MOJIABIIMM 3a4BKY, HE 3aKJIIOUAJICA, U MOCieaHee 00paTUIOCh B aHTUMOHOMOIbHBIN
opran ¢ xanoooi Ha aeictBus AO «CO EDCy, Bripa3uBIlIMecs B HE3AKITIOUCHHUU C
HUM JIOTOBOPA.

Ynpasnenne DenepanbHO aHTUMOHOMONBHOM Cy:kObl MO ropoay Mockse
MPU3HAJI0 Kanol0y 000CHOBAHHOM, cBouM mpeanucanuem o0s3aB AO «CO EDC»
3aBEpIINTh MPOLEAYpPY 3aKymnku. [Ipu 3TOM OTMEUEHO, UTO U3 HOPM [ paxaaHcKoro
koaekca Poccuiickoit denepaiin BhITEKaeT OOSA3aHHOCTh 3aKA3UMKa 3aKIIIOUUTH C
WCIOJIHUTENIEM JIOTOBOP MO pe3yJbTaTaM HECOCTOSBIIETOCS KOHKYpCa, a OTKa3
3aKa3uvkKa OT 3aKJIIOUCHHUA JOrOBOpA SBJSAETCS 3JIOYMOTPEOJICHHEM TIPaBOM H
HapymaeT NyHKT 2 uyactu 1 cratem 3 gaHHoro MdenepajibHOrO 3aKOHA, B CHILY
KOTOpPOrO TMpH 3aKYyIKe TOBApOB, palOT, YCAyr 3aKa3uvKd PYKOBOJACTBYIOTCA
MPUHITMTIAMHA ~ PABHOTIPABUA, CTPABEIJIUBOCTH, OTCYTCTBHA JUCKPUMUHAIMHA W
HEOOOCHOBAHHBIX OTrPAaHUUYCHUH KOHKYPEHIIMA TO OTHOLIEHUID K YYaCTHUKaM
3aKYTIKH.

AO «CO EDBCy» obOparwiock ¢ 3asBJICHHMEM O TMPU3HAHUU PEIICHUA H
MPEMUCAHUSI AHTUMOHOMOJBHOTO OpraHa HEACHCTBUTENIbHBIMU B ApOUTPAXKHBIN
cya ropojsa MOCKBbBI, KOTOpbIH B YAOBJICTBOPEHUM TPeOOBAHUI OTKa3al, ¢ 4eM
COMJIACWJIUCh  CYJAbl ane/UIAIMOHHOM W KacCalMOHHOW WHCTaHuuid. B xone
pacCMOTpEHMs JAefia 3asABUTENIb YKAa3biBAJl HA OTCYTCTBHE Y HEro OO0S3aHHOCTH
3aKJIFOUUTh JIOTOBOP, MOCKOJIbKY KOHKYPC ObUT MPU3HAH HEeCOCTOABIIMMCA. OIHAKO
CYJbl COCJIAJINCh HA TO, YTO KOHEUHBIM PE3YJIbTaTOM TOProB, JNAXe MPU3HAHHBIX

HCCOCTOABIIMMUCA, IIPH YCJIOBHH COOTBCTCTBHMA 34dsBKH, HOHaHHOﬁ CANHCTBCHHBIM
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YYAaCTHUKOM, TPEOOBAHUAM 3aKyMOYHOW JOKYMEHTALMU SBJISETCS 3aKIHOUYCHHE
JIOTOBOPA € ATHM y4yacTHHUKOM. B mepenaue kaccarmonHon xanoosl AO «CO EDC»
JUTSL paCCMOTPEHUA B cyaeOHOM 3aceaannu CyaeOHOM KOJIETHH TI0 SKOHOMHUYECKAM
cnopam Bepxosroro Cyna Poccuiickoit deaeparivivi 0TKa3aHo.

1.2. 3asBuTens NpOCUT MPU3HATH HEKOHCTUTYLIMOHHBIM MYHKT 4 cratbu 445
I'K Poccumiickoii @Denepanii — Kak JONYCKAKOIIWNA, HA €ro B3SO, HE
MPEIYCMOTPEHHYIO 3aKOHOM BO3MOMKHOCTh JUISl AHTUMOHOIOJIBHOTO — OpraHa
TpeOOBaTh 3AKJIIOUYEHUS JOTOBOPAa B AAMUHUCTPATUBHOM MOPSAKE MyTEM BbIIAUH
0043aTeIBHOTO JJIsl UCTIOIHEHUA MpeAnucanva. Mexay TeM, BONPEKH TPeOOBAHUAM
crareii 96 u 97 denepanbHOr0 KOHCTUTYIMOHHOTO 3akoHa «O KOHCTUTYLMOHHOM
Cyne Poccuiickoii ~ ®eaepanuny,  MNPEACTABACHHBIMH  MaTepuajlaMd  HE
MOJATBEPKAACTCS MPUMEHEHUE B JIEJ€ C YYaCTHUEM 3asBUTENS HA3BAaHHOW HOPMBI,
YCTAHABJIMBAIOIIICH CYJNCOHBIA MOPSAAOK MOHYXACHUA K 3aKITIOUEHUIO JOrOBOpa, a
MOTOMY MPOU3BOCTBO MO HACTOAILIEMY JENTY B 3TON YACTH MOJJICKUT MPEKPAIICHHUIO.

Koucrutyumonnsii Cya Poccuiickoii ®Denepaliii HEOJTHOKPATHO OTMeEuall,
yTO ocnapuBaembie nosjokeHus crarer 432, 438 u 448 'K Poccuiickoit ®eneparmu
HANpaBJICHbl HA 3aIUTY MPaB M 3aKOHHBIX MHTEPECOB YUYACTHUKOB TPAXKIAHCKOTO
0o00poTa, BKJIOYAd YYACTHUKOB TOProB, HA JOCTHXKEHHE HEOOXOAMMOMH
OMPEACIECHHOCTH B OTHOIIICHWW YCIIOBUW JIOrOBOpAa M MOMEHTA €ro 3aKIIOUCHUs
(onpenenenus ot 29 mapra 2016 roga Ne 523-O u Ne 524-O, ot 28 depans 2017
roga Ne 401-O, ot 27 wmions 2017 roga Ne 1368-O m ot 27 despans 2018 rona
Ne 426-0). Bmecte ¢ TeM O3HAuUCHHBIC TIOJIOXKCHHSA, TPUMEHSIEMBIE B CHCTEMHOM
CBSI3M, MOTYT BBICTyNaTh MPEAMETOM KOHCTUTYIIMOHHOTO HOPMOKOHTPOJI B
ykazanHoM B xaiodbe AO «CO EDC» acnekre, MOCKOJbKY HAa WX OCHOBAHWUH
pemaercss  Bompoc 00 0OS3aHHOCTH JIMIA, OCYIIECTBJISAIONMIETO 3aKyIlKH B
cootBeTcTBUM ¢ DenepanbHbiM 3akoHOM «O 3aKymkax TOBapoB, PadoT, YCayr
OTJENIbHBIMU BUJIAMU IOPUANYECKUX JIULD, 3aKIIIOUUTh B CIydae MPU3HAHUS TOProB
HECOCTOSIBIIUMUCS JIOTOBOP C €IMHCTBEHHBIM YYACTHUKOM TOProB, €CJM JaHHBIH
BOMPOC HE PEILICH UHBIM 00Pa30M B CMICLIMAJILHOM 3aKOHOATENIbCTRE.

Takum oOpazom, npeamerom paccMmotTpenuss KoncturynuonHoro Cyna

Poccuiickoit denepaiiy 1o HACTOAIIEMY ACITY SBJISIOTCSA MYHKT 2 cTaThh 432, MyHKT



6

1 crarbum 438, nynkr 5 crarbu 447 u nyHkt 4 crareu 448 T'K Poccuiickoii
®denepali, HAa OCHOBAHWM KOTOPHIX B MX B3aUMOCBS3U PEIIAETCA BONPOC 00
00SA3aHHOCTH JIMIIA, OCYIICCTBRIISAIONIEIO 3aKyNKHW B COOTBETCTBUU ¢ DeaepanbHbIM
3akoHOM «O 3aKymKax TOBapOB, padOT, YCIYT OTIAEIbHBIMUA BUIAAMH FOPUIUUECCKUX
JWIl», HA 3aKIIOYCHHE C KOTOPHIM JOTOBOpPA TPOAaKH (TIOCTAaBKHA) TOBAPOB,
BBIMIOJTHEHUS pa00T, OKa3aHUsl yCIAYT MPOBOJATCS KOHKYPEHTHBIE TOPTH, 3aK/IFOUUTh
TaKOH JOTOBOP — B CJIy4ae MPU3HAHUA TOProB HECOCTOSIBIIMMUCS — C €IMHCTBEHHBIM
YYaCTHUKOM TOPIOB, €CJIM JAHHBIA BOMPOC HE PEILICH UHBIM 00pa30M B CMCHHUAILHOM
3aKOHOAATEIbCTBE.

2. CornacHo Konctutyimu Poccuiickoil @eaepaiu KaxkKaplii IMEET NpaBoO Ha
CBOOOJIHOE  WCIOJIb30BAHWE  CBOMX  CHOCOOHOCTEM W uMyllecTBa s
NPEANPUHUMATEIILCKOM M HWHOW HE 3alpEelleHHOW 3aKOHOM 3SKOHOMHWYECKOW
nestenbHocTi. B Poccuu rapaHTHpYIOTCS € IMHCTBO SKOHOMUUYECKOTO MPOCTPAHCTBA,
CBOOOJHOE TIEPEMEINCHHE TOBApPOB, YCIYT W (PUHAHCOBBIX CPEICTB, MOIACPKKA
KOHKYPCHIIMH, 2 YJKOHOMUYECKAs JAEATEIbHOCTh, HAMPABJICHHAA HA MOHOMOJIU3AIUIO
1 HeTOOPOCOBECTHYIO KOHKYPEHITHIO, HE IOTycKaeTes (ctaths 8, uacTh 1; crares 34).
[To cmeicny mpuBeneHubix npeanucannii Koncrurynum Poccutickoin Oenepanum BO
B3aUMOCBSI3H ¢ ¢¢ crathamu 2, 17, 18, 45 n 75! B Poccuy HOMKHBI CO3IABATHCS
MaKCUMAaJTbHO OJIarONPUATHBIC YCIOBHA A (DYHKITMOHHUPOBAHHS SKOHOMHUYECKON
CUCTEMBbI B LIEJIOM, JJI1 YCTOHUMBOIO SKOHOMHUYECKOTO pOCTA CTPaHbl U MOBBIIECHUS
OMarocoCTOSIHUSL TpakJaH. OTO MPEANojaracT CTUMYJUPOBAHWE PBHIHOUHOM
SKOHOMMKH, OCHOBAHHOM Ha IIPUHLMIAX CAMOOPraHU3alMK  XO3AUCTBEHHOW
JEATENIbHOCTA TPEANPUHUMATENICH KAaK €€ OCHOBHBIX CYOBEKTOB, W TPUHSITHE
roCy/IapCTBOM CHELMAJILHBIX MEP, HAMPABJICHHBIX HA 3AllUTy WX MPaB M 3aKOHHBIX
WMHTEPECOB, HA ONTUMM3ALMIO TOCYJAPCTBEHHOI'O PETYJMPOBAHMS SKOHOMUYECKUX
OTHOLLICHUH.

Coo0Opa3ysach ¢ KOHCTUTYLIMOHHBIMH HOPMaMH O CBOOOAE SKOHOMHYECKOH
nesTenbHoCcTH, ['paxkaanckuii koaeke Poccuiickori deaepaninu Ha3bIBaeT CBOOOIY
JIOTOBOpPA OJIHAM W3 OCHOBHBIX Hauajl TPaKTAHCKOTO 3aKOHOMATENTbCTBA (IMyHKT 1
crateu 1). B TO ke BpeMs B CWTy NMPHUHIIATIA CIIPABEIIMBOCTH, TIPOSBIISIONICTOCS,

KpOME TIpouero, B OajilaHce MpaB M OOA3aHHOCTEH BCEX YYACTHHUKOB PHIHOYHOTO
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B3aUMOJICHCTBUS, C€BOOOJA, TMpU3HABacMass 3a JIMUAMH, OCYILECTBISIOIMMHA
NPEANPUHUMATENBCKYIO W HMHYK) HE 3alpellieHHYI0 3aKOHOM HSKOHOMHYECKYIO
JESITENBHOCTD, @ PABHO FapaHTUPyEMas UM 3alluTa JOJDKHBI ObITh YPaBHOBELUEHBI
OOpalIeHHbIM K 3THM JIMLAM TpeOOBaHHEM OTBETCTBEHHOIO OTHOLLIEHUS K MpaBaM U
cBOOOJAM TeX, KOTO 3aTParuBaeT UX XO3SMCTBEHHAS IEATETBHOCTb.

3anper S3KOHOMHUUYECKOH eATETbHOCTH, HAPABICHHON Ha MOHOMOIU3ALMIO U
HET00POCOBECTHYIO KOHKYPEHLIMIO, MOIPA3yMEBAET BOZMOKHOCTh MPUMEHEHHUS MEP
rOCYJAapCTBEHHOI'O BO3JAEHCTBHA K JIMUAM, HapyLIAIOIMM aHTUMOHOIOJIBHOE
3aKOHO/IATENCTBO, UTO BhITEKaeT u3 crathk 17 (dacts 3) Koncrurymmu Poccuiickoi
®enepain  (COTIaCHO KOTOPOHM OCYIIECTBIICHME TPaB W CBOOOA 4YeNOBEKAa W
rpakaHuHA HE MOKET HApYyIIaTh paBa U CBOOOABI APYTHX JIMII) U CaMO 1O ce0e He
MOJKET pacCMaTpUBaThCs KaK HEMPABOMEPHOE OrPAHUYCHUE KOHCTUTYLIMOHHBIX MPaB
U cBO0OJ. 3aKOHOATENb, PETYAUPYA 3Ty cpepy OOIIECTBEHHBIX OTHOILIEHUH, MOYKET
Y JIOJDKEH TPETyCMaTpUBaTh MEPHI, 00E€CNEUNBAIOIIME NOIACPKKY KOHKYPEHLIMU U
CBOOOIbI SKOHOMHUYECKOHN AEATETBHOCTH.

3. Toprm — coermududeckuii cnocod COBEPIICHUS CACIKH IOCPEICTBOM
MPOBEACHUSA KOHKypca WM ayKUWoHA. Mcronmp3oBaHWE B OMPEAEICHHBIX ClIydasx
KOHKYPEHTHBIX ITPOLEAYp OTOOpa KOHTPAr€HTOB SBIAETCA OOIUEMUPOBON MPAKTHKOM
U OOYCIIOBJIEHO: HEOOXOJMMOCTBIO  YAOBJIETBOPUTh HMHTEPEC 3aKa3yhka B
3aKJIIOYEHHUU JI0TOBOpA HA JIYULIMX /IS HETO YCIOBUAX M C JYYIIUM KOHTPar€HTOM;
3a3auaMi  3alUThl  KOHKYPCHIIMH, TENhI0 MPOMUIAKTHKA  KOPPYMIHOHHBIX
npaBoHapyieHuil. KOHCTUTYTHBHBIM 3JIEMEHTOM TOPrOB, KaK PeryJUpyeMbIX
IPaXJIAHCKUM 3aKOHOAATENBCTBOM, TaK M MPOBOAUMBIX B COOTBETCTBUU C HOPMaMU
WHBIX OTpaciieil Mpasa, CIY»KHUT COCTA3aTENbHOCTh, KOHKYPEHTHas1 Oopboa.

CornacHo nysnkty 6 ctateu 447 I'K Poccuiickoii ®enepaimu mpaBuia,
MPEeyCMOTPEHHBIE €0 cTaThsiMu 448 u 449, npumeHsoTCa K Topram, NpoOBOAUMbBIM
B LIENAX 3aKIOYEHUS] JAOrOBOPOB Ha NPUOOPETEHWE TOBAPOB, BBINOJHEHHE PaloT,
OKa3aHHWE YCIYyr WIM NOpuOoOpPETEeHHWE WMYILIECTBEHHBIX IIpaB, €CIM HWHOE HE
YCTAHOBJIEHO 3aKOHOM WJIM HE BBITEKAET W3 CYILLECTBA OTHOLICHWH. DTO YKAa3aHHE
O3HAYaeT BO3MOKHOCTh KOHKPETH3allMM TNPOLEAYpPhl TOProB B CHELHATBHOM

3akoHoAareabcTBE. K TakoBOMY, B 4aCTHOCTH, OTHOCATCS DenepalibHblii 3aKOH OT 5
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anpensa 2013 roma Ne 44-®3 «O kOHTpaKTHOM crcTeMe B cepe 3aKymoK TOBApOB,
paboT, ycayr i OOECHEUeHUA TOCYJAPCTBEHHBIX M MYHHUIMMNAIBHBIX HYXI» H
Oenepanbhbiii 3akoH «O 3aKynmkax TOBApOB, padOT, YCAYr OTIAEIbHBIMHA BHUIAMU
IOPUINYECKUX JIULD, KOTOPbIH 1 ObLT mpuMeHeH cyaamu B aeine AO «CO ESCy.

B cBoo ouepenb, myHkr 5 crarbu 447 1K Poccuiickoii ®Deneparmm,
YCTAHABJIMBAA, YTO AYKIMOH W KOHKYPC, B KOTOPBIX Y4YaCTBOBAJ TOJIBKO OJWH
YYACTHUK, TPU3HAKOTCS HECOCTOSIBIIUMMUCS, HE PETIAMEHTHPYET, KaKHE€ KOHKPETHO
MOCJIEACTBUS MOTYT HACTyNaTh B CJIydae MPU3HAHUSA TOPrOB HECOCTOSBIIMMHUCS. ITO,
OJTHAKO, HEJIb3s1 CUATATh MPOOEJIOM B 3aKOHOIATEIbHOM PETYJIMPOBAHUN — UCXOAS U3
MPUPOJBI TAHHOMN OOIleH HOPMBbI, PACCUMTAHHON HA MPUMEHEHHE MPU OTCYTCTBUH
CHELMAJILHOTO PETYJIMPOBaHUsA. B OTHENbHBIX K€ 3aKOHAX TaKHE MOCJICACTBUSA
3aKOHOJaTeb mpeaycMoTpen. Hampumep, B wactm 5 cratbu 52 DenepalibHOTO
3akoHa «0O KOHTPAKTHOH cucTeMe B cepe 3aKymoKk TOBAapoOB, pabOT, YCIyr ajis
00eCneueHNsa rocy/IapCTBEHHBIX U MYHUIIUNAIbHBIX HYKI» YCTAHOBJICHO, UTO MOCJIEC
MPU3HAHUS TOPrOB HECOCTOSIBIIMMUCS JIOTOBOP C €AMHCTBEHHBIM WX YYACTHUKOM
3aKJIIOUAETCS B paMKaxX MPOLEAYPhl OCYILIECTBICHHUS 3aKyNKH Y E€IUHCTBEHHOTO
MoCTaBIIMKA (TIOAPSTIAKA, UCTIOTHATENTSA).

3.1. Ilenpto TOProB Kak KOPUAWYECKOW NPOLEAYPHI ABJACTCA BbIABJICHUE
MPETEH/ICHTA HA 3aKIFOYEHHUE JIOrOBOPA, KOTOPBIA COCOOEH MPEUIOKUTh Hanbosiee
MPUEMJIEMYIO — BBICOKYIO WJIM HHM3KYIO — IIeHY (TIpH TIPOBEACHWHW AYKIIMOHA) WA
JyUIlIAe YCIOBWSA A0TOBOpa (MpH MPOBEACHUHM KOHKYpPCa) M TEM CaMbiM HauOoee
MOJTHO YJIOBJIETBOPUTh MHTEPECHI KaK OPraHu3aropa TOProB, Tak U MOOEIUTENA, a B
HEKOTOPBIX CITyYasx U TPEThUX JIUILL.

OcyluecTBisis PeryJMpoBaHUe SKOHOMUUECKON NIEATENBHOCTH, 3aKOHOIATENb,
KaK TPaBWJIO, HApPAAY C MPUHLMIIOM CBOOOJBI JIOrOBOpA OPUEHTUPYETCS W HA
KOHCTUTYIITMOHHOE TpeOOBaHUE TOAEP KA KOHKYpeHIuy. Tak, B uactu 1 ctateu 17
®enepanbHoro 3akona ot 26 urosia 2006 roga Ne 135-03 «O 3aiure KOHKYPEHIIUN
MPEyCMOTPEHO, YTO TMPU MPOBEACHUM TOProB, 3ampoca KOTUPOBOK IIEH, 3arpoca
MPEIOKEHUH 3aMpeatoTCs JSUCTBUS, KOTOPbIE MPUBOAAT WM MOTYT MPHUBECTH K

HCOONIYIICHHUIO, OrpaHHYCHHUIO HWJIM YCTPAHCHHIO KOHKYPCHIWMHW, B TOM YHCIIC
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HapyILIEHUE TOPsAAKA OMpPEESICHUs MOOEAUTENS WM MOOEAUTENEH TOProB, 3ampoca
KOTHPOBOK, 3aMpoca MPeUIOKEeHUH (TTyHKT 3).

3asgBUTENb MO HACTOALIEMY JAENy IMOJaraer, 4To 00SA3aHHOCTh 3aKIHOUYUTh
JIOTOBOP C OMPEICICHHBIM JIUIIOM SIBJIACTCS MCKITIOUCHUEM W3 TIPUHITUTIA CBOOOIBI
JOTOBOpA (TOYHEE, CIIy4aeM OTPAHHUUCHUS HTOTO MPUHIINATIA) U OHO JOJDKHO OBITh
PAMO NPETyCMOTPEHO 3aKOHOM. HO BTOPO#A T€3UC 3asBUTENS, JIEKAIUH B OCHOBE
€TO TO3HIMH, COCTOUT B YTBEPKIACHUH, UTO MPU3HAHKE TOPTOB HECOCTOSBIITAMHUCS
O3HAYAET OTCYTCTBHC Y HUX FOPUAMUYCCKUX TOCIEJACTBUN, a 3HAYUT, BO3JIOKCHHE
Ha OPTraHW3aTOpa TOPTOB OOS3aHHOCTH 3AKITIOYHTH JOTOBOP C €AWHCTBEHHBIM
MOCTABIIMKOM (TTOAPSATIUKOM, UCTIOJTHUTEIIEM ) B IPUHITUIIE HEBO3MOXKHO. Mexmy
TEM TaKOW BBIBOJ HE BBITEKAET C HEM30EKHOCTHIO M3 myHKTa 5 crtateu 447 'K
Poccuiickoit ®eaepanumy.

B OO0iueit wactu ['paxknanckoro kojaekca Poccutickoit @enepannn, Kotopas
BKJIFOYAET B ce0s1 o0UIMe A1 IPakIaHCKOr0 3aKOHOAATENbCTBA HOPMBI O TOPrax, B
pPaBHOUW CTETICHW TNPHMEHUMBIC KakK K 00s3aTeIbHBIM, TaK W K JTOOPOBOJIBHBIM
TopraMm, TyHKT 5 ctateu 447 umeeT 1eib, XapaKTepHYI Ui OOIIMX HOPM
TPaKJAHCKOTO TpaBa, AOMYCKAIOMWX HAJWYUE HOPM CHEIHANBHBIX, KOTOPHIE
coaep:xkarcs 160 B OcobeHHol yactu gaHHoro Koaekca, mmbo B Apyrux 3aKoHax
(crates 3 manHoro Kogekca).

Korma B crnenuanbHOM 3aKOHOJATENBCTBE OTCYTCTBYET YKa3aHUE Ha
MOCJIC/ICTBAA TIPU3HAHUSA TOPTOB HECOCTOSBIMUMUCA, (DaKT TPU3HAHUS WX
TAKOBBIMHA O3HAYACT, YTO OHH HE MOTYT BJIeUb IOPHIAMYECKUX TOCIEICTBUN
UMEHHO Kak crernuduuecknii cmocod 3akmoueHms caenku. Ha3zBanHas HOpMa,
OJIHAKO, HE TPENATCTBYET BO3HWKHOBEHWIO — 3a paMKaMHd COOCTBEHHO
MTPABOOTHONICHHA 110 OPTAaHU3AIMH U MMPOBECHUIO TOPTOB — PA3IMIHBIX TPABOBBIX
MOCJIC/ICTBAA ~ TIPU3HAHWA TOPTOB  HECOCTOSABIIMMHUCS  MPUMEHHUTEIBHO K
KOHKPETHBIM BHJIaM TOPrOB, HE MEIIACT YCTAHOBJIICHWIO TaKWX TOCICACTBUN
3aKOHOJATENeM (KOTOPBIH TPH HSTOM YYUTHIBAET BHJA TOPrOB W TMPHPOIY
BO3HUKAIONUX OTHOINEHWH), YTO W MPOUCXOIUT MPHU MPUHATANA 3aKOHOJATEITHHBIX
aKTOB O TE€X WJIM WHBIX TOprax, a B CIydasX, MPEeIyCMOTPECHHBIX (heaepaTbHbIM

3dKOHOM, TaKHC HOCIACACTBHUA MOI'YT YCTAHABJIIMBATLHCA B JOKYMCHTAX,
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PETIIAMEHTHPYIOINX TMOPSI0K MPOBEACHUS TOPTOB, B YaCTHOCTH B TOJIOKCHHUH O
3aKyTKE, YTBEPXKTACMOM 3aKazuyukoM (ctaths 2 DenmepampHoro 3akoHa «O
3aKyTMKax TOBAPOB, pabOT, YCIYT OTASTHHBIMY BUAAMH FOPHIMYECKHAX JIAID ).

Bompoc xe 0 TOoM, B KakOW Mepe 3aKOHOJATENb MOJDKEH OMUPAThCs Ha
KOHCTUTYIIMOHHO 3HAYMMbBIC TPHUHIUIBI CBOOOMBI JOTOBOPA, HEIOMYCTHUMOCTH
MIPOU3BOJIBHOTO BMEMIATENIbCTBA B YACTHBIC JIE€JIa, aBTOHOMHH BOJIM YYACTHHKOB
rpakaaHCKOTO0 000poTa, HEOOXOAMMOCTH OECHPEMATCTBEHHOTO OCYIIECTBICHUA
IPOKJAHCKAX TPaB, 3aBUCHAT OT OTPACIH 3aKOHOAATENIbCTBA, IEJIEH W 3aaad
CIEIUANIBHOTO 3aKOHOMATEIbCTBA, HCIOJIB3YIOMIETO MEXOTPACICBONH HHCTHTYT
TOPTOB.

CnenosarenbHo, cam 1o cebe nyHktr 5 crarbu 447 T'K Poccuiickoit
Oenepanun, ABIAICH 0OOMmEeH HOpMoH, He mpotmBopeunuT KoHCTUTyIMH
Poccutickoit deneparnn, MOCKOIBKY HE WCKITIOUAECT BO3MOXKHOCTH 3aKPETUIATH B
CIEITUAIBHOM 3aKOHOJIATETLCTBE PA3IMUHBIE TIPABOBBIC TIOCIIC/ICTBUAS TPU3HAHUS
TOPTOB HECOCTOABIMMMUCS. BO B3aMMOCBS3M ¢ HUM HE MOXXET MPUIABATHCS UHOE
3HauUeHUE W MyHKTYy 2 ctathu 432, nyHkty 1 ctateu 438 u nyHkry 4 crarbu 448
naaHoro Komekca.

3.2. lensamu ®enepanpHoro 3akoHa «O 3aKymkax TOBApOB, padoOT, yCIyr
OTNICTPHBIMHA BHUJIAMH FOPUIAMYECKUX JIMID SBIAIOTCA OOECIeueHUE €aUHCTBA
SKOHOMHYECKOTO TMPOCTPAHCTBA, CO3JaHHWE YCIOBUH JIA CBOCBPEMEHHOTO W
MOJTHOTO YAOBJIETBOPEHUSI TMOTPEOHOCTEH FOPUAMUSCKUX JIUII, OCYIIECTBIISIONAX
3aKyTKH B COOTBETCTBHM C HUM, B TOBapax, padoTax, yciayrax, B TOM YHCIE s
1eet KOMMEPUECKOTO MCIONIb30BAHUS, ¢ HEOOXOAUMBIMK TIOKA3aTEISIMA TICHBI,
KauecTBa W HAJCKHOCTH, S(PPEKTUBHOE HCIMOIB30BAHUE JCHEKHBIX CPEJCTB,
pPacMPEHUE BO3MOXKHOCTEH YUACTHS IOPUINICCKAX U (DU3UICCKUX JIHIT B 3aKyTKE
TOBApOB, padOT, YCIAYT I HYXJ 3aKa3UYHKOB ¥ CTUMYJIMPOBAHUE TAKOTO yJaCTHA,
pa3BUTHE  JOOPOCOBECTHOM  KOHKYPEHILIMH, OOECICUCHHE  TIJIAaCHOCTH |
MPO3PAayHOCTH  3aKyMKHW,  NPEAOTBpAIlEHHE  KOPPYNIMH W JIPYTUX
3JI0YTIOTPEOICHUA.

B cBasu ¢ stuMm nanHbii DenepasibHbli 3aKOH YCTAHABJIMBAET OOIIKE

MPUHIMIIBL 3aKYIIKM TOBApOB, pabOT, YCIYr U OCHOBHbIE TPEOOBAHUSA K 3aKyMKe
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IOPUAMUYECKAMA ~ JIUI[AMHM, YKa3aHHBIMA B 4YacTh 2 e€ro cratbu 1 #
XapaKTEPU3YIOMIMMHCA HATMUUEM MyOIIMUHBIX 3JIEMEHTOB B CBOEM CTaTyce WM B
COCTaBE YYACTHUKOB JINOO BBHIMOJTHEHHEM NyOnnuHO 3HAYMMBbIX (pyHkumi. [Ipm
3aKyIlKe TOBapOB, pPabOT, YCIyr 3aKa3uWKh PYKOBOACTBYIOTCA NPHUHLUNAMHA
WH(GOPMAIIMOHHONH  OTKPBITOCTH  3aKYINKH, PaBHOMpPABHUA, CIPAaBEIIMBOCTH,
OTCYTCTBHA JUCKPUMHUHAIMN U HEOOOCHOBAHHBIX OTPAHMUCHUN KOHKYPEHLUH TI0
OTHOIIECHUIO K yYYaCTHUKAM 3aKYIKH, LIEJIEBOTO U YKOHOMUYECKH 3(PPEKTUBHOTO
pacxo0BaHUs JEHEXKHBIX CPEACTB Ha MPHUOOpETEeHHE TOBAapOB, padoT, yciuyr (¢
y4e€TOM TP HEOOXOAWMOCTH CTOMMOCTH JKM3HEHHOTO LKA 3aKylmaeMoun
OPOAYKIMKA) W PEaTu3alliid MEpP, HAMPABJICHHBIX HA COKpAILIeHUE W3IACPKEK
3aKa34MKa, a TAaK)Ke MPUHIMIIOM OTCYTCTBHUA OTPAHMUEHUH AOMYyCKa K y4acTHIO B
3aKyIlKe MyTeM YCTAaHOBJICHUS HEU3MEPSAeMbIX TPeOOBAHMH K €€ y4YaCTHHKAM
(uactb 1 cTarbu 3).

Baxxnoe 3nauenune B qanHOM DenepaibHOM 3aKOHE MPHUAAETCS MOTOKEHUIO
0 3aKyNKe — JOKYMEHTY, KOTOPbIH PETIaMEHTHUPYET 3aKYMOUHYIO AEATENbHOCTD
3aKa3uMKa M JOJDKEH COAEpk aTh TPeOOBAaHUA K 3aKYINKE, B TOM YHUCIE MOPAIOK
ornpeaeneHus U 000CHOBAHMA HAYAJIbHOW (MAaKCHMaJIbHOMN) LIEHBI TOTOBOPA, LICHBI
JOTOBOPA, 3aKIOYAEMOTO C €IWHCTBEHHBIM TMOCTABIIUKOM (HMCIOJHUTENEM,
NOJPAAYMKOM), BKIIOUAs TOPSAOK oOmpeneneHus (opMylibl LEHbI, W ApPYyTHe
CBSI3aHHBIE C OOECNIEUCHUEM 3aKyTIKH TipaBuia (dacte 2 ctathu 2). [lomoxkenuem o
3aKyIlKe TMPEeIyCMaTPpUBAIOTCA KOHKYPEHTHbIE W HEKOHKYDPEHTHBIE 3aKYTKH,
YCTaHABIIUBACTCS MOPAAOK WX OCYIIECTBICHHA C YUETOM NPEANUCAHMNA JAHHOTO
®enepanbHOro 3aKk0Ha (4acTh 2 cTarbu 3).

®dakTrueckn Mo 00bEMy PETYIMPOBAHMS TMOJIOKEHHUE O 3aKYIKE MPHU3BAHO
BOCTIOJTHUTh KPAaTKOCTh PEryJIMPOBAHUSA COOCTBEHHO 3aKYMOYHOUN AEATEIBHOCTH B
naHHoM DeniepaabHOM 3aKOHE. DTO BHIPAXKAETCS B BHIOOPE KaK COCOOOB 3aKYTKH,
TaK MU — B OUYEPUCHHBIX 3aKOHOJATENICTBOM TMpEaenax — MX COACPIKAHHUA.
Jlomyckasi pelleHre Takoro poJa BOMPOCOB B MOJOKEHUH O 3aKYIKE,
3aKOHOJATeNb TEM CaMbIM HE HCKIIOYAeT PEIICHHs B HEM M BOMpoca O
MOCTIEACTBUAX MPHU3HAHUSA TOPrOB HECOCTOSIBIIMMHUCA, B TOM 4YHCJIE B YacTH

BO3MOXXHOCTH MHJIH HGO6XOI[I/IMOCTI/I 3aKIIIOYUThL A0roBop € CAHMHCTBCHHLBIM
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y4acTHUKOM ToproB. [Ipm sToM BakHO#W (YHKIIMEH TOJOXKEHUA O 3aKyNKe
ABJISIETCA OOECMEUEHUE OTKPHITOCTH M TPO3PAUYHOCTH 3aKYMOYHON MOJIMTUKH
3aKa3uMKka, B TOM UHCJIE TNyTeM Ppa3MEIICHHUS TMOJIOKECHUS B  E€IUHOHU
uHdopmarmonHoi cucreme (dacth 1 crathu 4 mannoro deaepanbHOTO 3aKOHA).

3.3. Ecau opraHuzarop TOProB UMEET BO3MOXKHOCTh BbIOOpa — JHOO
3aKJIIOYUTh JOTOBOP C YYAaCTHMKOM 3aKYyMOYHOU MpOLEAYpbl, B OTHOIICHUU
KOTOPOTO OBIJIO MPHHATO PEIICHHE O 3aKIIOUCHHH J0TOBOpa, OO OOBABUTH €€
MOBTOPHO, TO CaMO MO ce0e 3TO HE BCTYMAeT B MPOTUBOPEYUE C OCHOBHBIMU
HauajaMyd  TPAXKJAHCKOTO  3aKOHOJATENIbCTBA,  BKJIIOUAs  OCYIIECTBJICHHUE
rpakJaHCKHUX TIpaB CBOEH BOJiIEH M B CBOEM HMHTEpPEce M CBOOOAY JOTOBOpA.
[TonoOHBIA MOAXOA  HAXOAMT HEKOTOPOE TMOATBEPKACHUE B  IMPAKTHKE
TEPPUTOPUATIBHBIX OPraHOB AHTUMOHOMOJIBHOW CJIY>KObl U B MPAKTUKE CYAOB, HE
rnckmouas Bepxosubiit Cya Poccniickoit @eneparyn.

Opnnako, cyas 1o otTBeTy, nojiyuyeHHoMy KoHctutyuuonusiMm Cynom
Poccuiickoit ®enepanmu u3 BepxoBHoro Cyna Poccuiickoit ®enepauuu, B
cynacOHON TpakTHKE mpeodiafaeT WHOM TOAXOJA: TMojJadya B MPOIEcce
OPraHu30BAHHBIX TOPrOB €IWHCTBCHHOW 3asBKW, HE OTBCACHHOW 3aKyNMOYHOU
KOMMCCUEN Y OTBCUYAKOIIECH BCEM YCTAHOBJICHHBIM B 3aKyIMOYHOW NOKYMEHTAIAW
napaMmeTpam, J0JXKHA MPU3HABATHCA YAOBJIECTBOPAIOIIEH HHTEPECAM OpraHu3aTopa
TOProB M MOTOMY PACLICHUBATHCSA KaK OOS3aTEbHbINA MOBOJ I 3AKIIIOUCHUS C
HUM JIOTOBOpPA, XOTS TOPTH U MPU3HAHBI HECOCTOSBITUMUCS.

[TockoJibKy UMEET MECTO MPOTUBOPEUYMBAs aJIMUHUCTPATUBHAS U CyJacOHasd
MPAKTHKA, BO M30€KAHUE HEPABEHCTBA MEPE] 3aKOHOM M CYJOM HEOOXOAUMO —
npuHMMas BO BHuUMaHWe cTtaThbMl 19 (wacte 1) m 55 (wacte 3) Koncturyumwn
Poccuiickoit  ®denepanun  — NOpUOETHYTh K  KOHCTUTYLHOHHO-ITPABOBOMY
HCTOJIKOBAHUIO CHUCTEMbl HOPM, COCTAaBJIAIOIIMX TMPEIMET PACCMOTPEHUS MO
HACTOALEMY JEy, MPE3IOMHUPYS, UYTO BOJISA 3aKOHOAATENIsI OCHOBBIBAETCSA Ha
KOHCTUTYIIMOHHO 3HAUMMBIX MPHHIMIAX TOAACPKKH KOHKYPEHIIMHM, CBOOOIBI
JIOTOBOPAa W HENPUKOCHOBEHHOCTH COOCTBEHHOCTH, a TaKK€ HAa TNPUHIMUIIC

MPONOPLUHUOHATILHOCTH.
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B mpakTtuke npUMEHEHHsS B3aUMOCBSI3aHHBIX HOPM MyHKTa 2 ctatbu 432,
nyHkta | craten 438, mynkta 5 crarbu 447 u nyHkta 4 crareum 448 T'K
Poccuiickoit  ®Depaepaium  1okeH — oOecrieunBaThCs — OaJlaHC ~ MHTEPECOB
JNOOPOCOBECTHBIX OPraHU3aTOPOB M YYACTHUKOB TOProB. HajaiekuT yduThIBATSH,
yto 4vacteto 1 cratbu 17 @enepanbHoro 3akoHa «O 3alUTE KOHKYPEHLIAHN
3anpelleHbl ACUCTBUA, KOTOPbIC MPUBOJAT WJIM MOTYT IPUBECTH K HEJOMYIICHUIO,
OTPAHWYEHUIO WM YCTPAHEHUIO KOHKYPEHLUH, B TOM 4YHUCJIE KOOPJIWHAIMUSA
OpraHMU3aTOPaMH TOPTOB WK 3aKa3UYMKaMU JICATEIbHOCTH UX YUACTHUKOB, a TAKKE
3aKJTIOUCHUE COTJIAIIICHUN MEXIy OPTraHN3aTOpPaMK TOPTOB U (MJIH) 3aKa3uyWKaMH C
YYaCTHUKAMHU S3TUX TOPIroOB, €CJAW TaKWE COIJIAIIEHUsS HMMEIOT CBOEH 1ENIbIO
OTpPaHUYCHUE KOHKYPCHIMH W (WJIA) CO3JaHUE MPEUMYIICCTBCHHBIX YCIIOBUN IS
KAKUX-JIMOO YYaCTHUKOB JMOO MOTYT MPUBECTH K 3TOMY. B ciyuasax nomoOHOTO
MOBE/ICHUST OpraHu3aropa TOProB JAOMYCTHMAa 3alllUTa WHTEPECOB YUYACTHHKA
TOProB, OCHOBAaHHAas Ha MNpUMEHeHUH TpeOoBanua nyHkta 1 crateu 10 T'K
Poccuiickoit deaepanuu 0 HEIOMYCTUMOCTH MCMOJb30BAHUSA TPaXKAAHCKUX TPaB
JU1sl OTPAHUUYEHUS] KOHKYPEHLINH,

Bo3MOXKHOCTh OrpaHuueHus CBOOOJBI JOTOBOpa OpraHu3aTopa TOProB
MyTEM TOHYXACHUS K €ro 3aKIIIOUCHUI0 C €IMHCTBEHHBIM YYACTHUKOM TOPTOB
MpeaycMoTpeHa YacThio 5 ctatbu 52 denepanbHoro 3akoHa «O KOHTPAKTHOM
cucteMe B cdepe 3aKkymok ToBapoB, pador, ycayr il obecreucHHs
FOCYJAPCTBCHHBIX W MYHMIMOAIBHBIX HYXKI» C Y4e€TOM 3aJady JaHHOIO
denepaibHOTO  3aKOHA, KOTOPbIE TMPEANOJaraloT HE TOJBKO MOJJAEPXKKY
KOHKYPEHITUH, HO W TOBBIMICHUE >(P(EKTUBHOCTH 3aKYMOK C HCHOJb30BAHHUEM
OIOJIKETHBIX CPEACTB. B OTiaMuMe OT NPaBOOTHOIICHWM, CKIIQJBIBAIOIIUXCS Ha
OCHOBE HOpPM JaHHOro ®denepaibHOrO 3aKOHA, OPraHU3aTop O00A3aATEIbHBIX
TOProB, MPOBOJAUMBIX B COOTBETCTBUU ¢ DenepayibHbiM 3akoHOM «O 3aKymkax
TOBApOB, PpadOT, YCIAYr OTACIAbHBIMHA BHAAMHU HOPUAUYECKUX JIHI, JOJIKEH
PYKOBOJCTBOBAThCA  MOJIOKEHUEM O  3aKylke, a  YIOJHOMOYEHHbIC
rOCYJApCTBCHHbIC OpraHbl, cieays TpeOoBanusM cTtatbu 15 KoHcTuTylmu
Poccuiickoit Oenepanuuy, HE BIPABE, HE CUATASACH C BOJIEH OpPraHUW3aToOpa TOPTOB,

HapylllaTh NPUHIUIIBI CBOOOJBI JOTOBOPA, HEAOMYCTUMOCTH MPOU3BOJIBHOTO



14

BMEIIATEIbCTBA B  YaCTHbIC Jejia, OECHPENnATCTBEHHOIO  OCYIIECTBIICHUS
IPaKIaHCKUX TIPaB.

Tem He MeHee, XOTA JUIA, OCYIIECTBIAIONIME 3aKYIIKU B COOTBETCTBUU C
®denepanbHbiM 3ak0HOM «O 3aKymKaxX TOBAPOB, padOT, YCIAYT OTACIbHBIMU BUAAMU
IOPUIMYECKUX JIML», HE ABJISAIOTCS OpraHamMu nyOJWYHOM BJIACTH, HAJIMUYUE
nyOJIMUHBIX SJIEMEHTOB B KX CTaTyceé WM B COCTaBE€ YYACTHHUKOB JIMOO
BHITIOJTHEHWEC WMH TMyOJWYHO 3HAYUMBIX (YHKIAA BO BCAKOM  CJIy4ae
MPEANOJIaraloT MOBBIIIICHHBIE TpeOOBaHUS K YPEryJIupOBaHHOCTH
MPABOOTHOIIICHUN ¢ MX YYACTHEM C YUYETOM MPUMEHMMOCTH K TaKUM 3aKyIlKam
TpeOOBaHUA O MOJJAEPKAHUM JAOBEPHUSA K ACHUCTBUAM NyOSUuHbIX CyObekTOB. He
JIOJKHBI  CO3/1aBaThCs W YCJIOBUA JJiS OrPAHUUYEHUS KOHKYPCHIMH, IS
MPOU3BOJILHOTO YCMOTPEHUSA B MPABOOTHOIIEHUAX, B KOTOPBIX 3aTParuBarOTCs
WHTEPECHl MHBIX JIUI[ — MOTCHIMAIbHBIX MOCTABIIMKOB TOBAPOB, PadoOT, YCIYT,
MOPOKJAOIIETO B TOM YUCJIE KOPPYNIIMOHHBIE pUCKU. COOTBETCTBEHHO, YCIOBUEM
peanu3aliil  YKa3aHHBIX MPUHIMUIOB SBJISETCA OTCYTCTBUE B TMOJOXKECHUH O
3aKyNKe MPEANUCAHUMN, CO3JAOIINX YCJIOBUS AJisl JTUCKPUMHUHALIMM YYACTHHUKA
TOProB M HapylleHus ero mpas. [lo3ToMy nOKyMeHTamMu, pPerjiaMeHTUPYIOIIUMHU
3aKyNKH, BKJIKOUYad COOTBETCTBYIOIIEE TMOJIOKEHUE O 3aKyNKe, HE JOJKHA
JIOTTYCKAThCsl CUTYaIHsl, KOT/Ia 3aKa3unK (OpraHWu3aTop TOPTOB) MEHCTBOBAJ OBl B
OTHOIIEHUSIX C €JUHCTBEHHBIM YYACTHUKOM TOProB MO CBOEMY MPOU3BOJIBHOMY
YCMOTPEHUIO, HE OCHOBAHHOMY Ha KaKOW-TMOO perjiaMeHTalllU, ONPEASICHHBIM
0o0pa3oM  MPEANKCHIBAIOIIEH €ro TMOBEACHUE TMPU  NPU3HAHUM  TOProB
HECOCTOSIBILIUMUCS B CBSI3U C OTCYTCTBUEM JIPYTUX YUACTHUKOB TOPTOB.

4. Takum oOpazoM, nmyHKT 2 ctarbu 432, nyHkT | crtatbu 438, myHKT 5
cratbu 447 n nyHkt 4 crathu 448 'K Poccuiickoii Denepaniuu He MPOTUBOPEYAT
Konctutyuun Poccuiickoit deaepanmu, MOCKOIbKY 3TH HOPMBI — IO CBOEMY
KOHCTUTYLIMOHHO-TIPABOBOMY CMBICIIY M B CHUCTEMHOM cBsizu ¢ DenepajibHbIM
3akoHOM «O 3aKyInKax TOBApOB, pabOT, YCIYT OTAECIbHBIMU BUAAMU FOPUINYECKUX
JUIY — HE TPEAnonaraloT O00sM3aHHOCTH 3aka3uWka (OpraHu3aTopa TOPTOB)
3aKJIIOUUTh JOTOBOP, HA MPABO 3AKIIOUCHUS KOTOPOrO MPOBOAATCS 005S3aTE/IbHbIC

TOpru, ¢ CAWHCTBCHHBIM YYACTHHKOM TOProe B CjIydaC HX IIPU3HAHHA
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HECOCTOSIBIIUMUCS B CBSI3U C OTCYTCTBHEM JPYTMX YUYACTHUKOB TOPrOB, €CJIU B
MOJIOKEHUH O 3aKyNKe, MPUHATOM B COOTBETCTBUMU C AaHHbIM DenepasibHbIM
3aKOHOM, TIPSAMO MPEAYCMOTPEHO, YTO B 3TOM CJIydae JOTOBOP HE 3aKIIIOUACTCS U
TOpPru MPOBOAATCA MNOBTOpHO. Korma e B Ha3BaHHOM JOKYMEHTE MOJ00HOE
pElIEHUE BOMPOCA HE MPEAYCMOTPEHO JHUOO JIOMYCKAETCS MPOU3BOJIBHOE
YCMOTPEHWE 3aKa3umKa (OpraHu3aTopa TOProB) B BOMPOCE O 3AKITIOYCHUH TAKOTO
JIOTOBOPA, MPU3HAHWE TOPrOB HECOCTOSIBIIMMUCS HA YKA3aHHOM OCHOBAHUU HE
BJICUET OTKa3a OT 3aKJIIOUCHUS JOrOBOPA C €AWHCTBEHHBIM YUYACTHUKOM TOPTOB,
€CIM OOBEKTUBHBIX MPEMATCTBUH K 3aKITIOUCHUIO JIOTOBOPA C 3TUM YYACTHUKOM HE
uMeeTcs (3aKa3urK MMEET BO3MOXKHOCTH 3aKITIOUWTH JOTOBOP C €AWHCTBEHHBIM
YUYACTHUKOM, MPEIJI0KEHUE KOTOPOrO SABJACTCS KOHKYPEHTHBIM, COOTBETCTBYET
3aKyMOYHOM JOKYMEHTAIIMU, a OHA, B CBOKD OUEPE/b, HE OrPAHWYMBACT YCJIOBUS
JUTst CBOOOHOM KOHKYPEHITHH ).

Hcxons u3 U310KEHHOTO M PYKOBOJACTBYACH cTaThsimu 6, 68, 71, 72, 74, 75,
78, 79 u 100 denepanbHOr0 KOHCTUTYLIMOHHOTO 3aKOHA «O KOHCTUTYLIMOHHOM

Cyne Poccuiickoit @enepanun», Koncturyunonnsii Cyn Poccuiickoi @enepannn

HOCTAHOBHI.

1. ITpusHate nmyHKT 2 ctathu 432, nyHKT | cratbu 438, nyHkT 5 ctatbu 447
u nyHkt 4 crateu 448 I'K Poccuiickoii deaepanuum He MNPOTHBOPEYAIIMMU
Koncrurynuum Poccmiickoit  denepaunu, MNOCKOABKY IO KOHCTUTYLIMOHHO-
MIPAaBOBOMY CMBICJTY 3TUX HOPM B CUCTEMHOM CBsi3u ¢ DeaepanbHbiM 3akoHOM «O
3aKyInKaxX TOBApOB, paldoOT, YCAYT OTACIbHBIMU BUIAMH FOPUIUYECKHUX JTULY:

HE TmpeAmnonaraeTcs o0S3aHHOCTh 3aKa3uMka (OpraHu3aTropa TOProB)
3aKJIFOUYHTH JOTOBOP, HA MPABO 3aKIIFOUYEHHUS KOTOPOro MPOBOAATCS 00A3aTENIbHbBIE
TOPrd, ¢ €IWHCTBEHHBIM YYaCTHUKOM TOProB B Cllyyae WX MPU3HAHUA
HECOCTOSIBIIUMUCS B CBSI3U C OTCYTCTBHEM JPYTMX YUYACTHUKOB TOPrOB, €CJIU B
MOJIOKEHUH O 3aKyNKe, MPUHATOM B COOTBETCTBUMU C AaHHbIM DenepasibHbIM
3aKOHOM, MPAMO MNPEIYyCMOTPEHO, YTO B 3TOM CIIy4ae JOrOBOP HE 3aKIIIOYAETCA U

TOPIH IPOBOAATCA IIOBTOPHO,
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KOrJa JK€ B HA3BAaHHOM JIOKYMEHTE TMOJ00HOE PEIIEHUE BOMpoOca HE
MPEAYCMOTPEHO JMOO0 JIOMYCKAEeTCS MPOU3BOJIBHOE YCMOTPEHHME 3aKa3uMKa
(opraHm3aTopa TOPTOB) B BOMPOCE O 3aKIIOUEHWH TAaKOTO OTOBOPA, MPU3HAHUE
TOPrOB HECOCTOSIBIIMMHUCS HA YKA3aHHOM OCHOBAaHWM HE BJIEUET OTKa3a OT
3aKJIIOUEHHS J0TOBOPA ¢ €IMHCTBEHHBIM YUAaCTHUKOM TOPrOB, €CJIM OOBEKTUBHBIX
MPETATCTBUHN K 3aKTIOUCHUIO IOTOBOPA C ATUM YUYaCTHUKOM HE MMEETCA (3aKa3umK
UMEET BO3MOXHOCTh 3aK/IFOUUTh JOTOBOP C E€IMHCTBEHHBIM YYaCTHHKOM,
MPEUIOKEHUE KOTOPOrO SBJSAETCS KOHKYPEHTHBIM, COOTBETCTBYET 3aKyMOUHOM
JIOKYMEHTAIIMK, 2 OHA, B CBOIO 0UYEPEb, HE OTPAHUYUBAET YCJIOBHS AJIs1 CBOOOIHOM
KOHKYPECHITHH ).

2. BobisBnenHbli B HactodAmieM [loCTaHOBIEHUM KOHCTHUTYLIHOHHO-
MpaBoOBOM cMmbica myHkTa 2 ctatbu 432, nynkta 1 ctateu 438, nmyHKTa 5 cTaThu
447 wu nynkta 4 crateu 448 T'K Poccuiickoit ®enepanun sABaseTcA
o0meo0a3aTeIbHBIM, YTO MCKIIOUaeT J000€ WHOE UWX HCTOJKOBAaHHE B
MPaBONPUMEHHUTEILHON MPAKTHUKE.

3. IlpekpatuTh NOPOU3BOJACTBO IO HACTOAILIEMY Je€Jly B 4YacTH,
Kacawlleiicss MNPOBEPKH KOHCTUTYUHOHHOCTHM mnyHkTa 4 ctateun 445 TK
Poccuiickoit ®enepanum.

4. CyneOHbie aKTbl, BBIHECEHHbIE B OTHOIICHUM AKIIMOHEPHOrO OOIIEeCTBA
«CuctemHbii oneparop EauHON »HEPreTMUECKONW CHUCTEMbI» HAa OCHOBAHUU
nyHkta 2 ctarbu 432, nynkra 1 crarem 438, nmynkrta 5 cratbu 447 w nyHkra 4
crateu 448 'K Poccuiickoii denepaliid B UCTOJKOBAHUH, PACXOJAIIEMCS C HX
KOHCTUTYLIMOHHO-TTPABOBBIM CMBICJIOM, BBISIBJICHHBIM B HACTOAIIEM
[TocTaHOBICHUM, MOAJIEKAT MEPECMOTPY B YCTAHOBJIICHHOM TOPSIAKE, €CIU JiA
3TOrO HET UHBIX MNPETIATCTBUM.

5. Hacrosmee IlocTaHOBICHHE OKOHYATEIBHO, HE TIOJICKUT 00KAJIOBAHHIO,
BCTYMaeT B CWIY HEMENJICHHO TMOCJA€  MPOBO3MJIAICHUSA, JCHCTBYET
HEMOCPEJACTBEHHO W HE TpeOyeT MNOATBEPKICHHUS JAPYTUMMH OpraHamMu |
JOJIKHOCTHBIMU JIULIAMH.

6. Hacrosmee  IlocraHoBieHHE  MOJJICKUT  HE3AMEAJUTEIBHOMY

onyOnukoBanuto B «Poccuiickoil razere», «CoOpaHMM 3aKOHOJATEIbCTBA
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Poccutickoit ®denepanmm»y u Ha «OQUITHATBPHOM WHTEPHET-TIOPTAJIC TPABOBOM

uHbopmarmy (Www.pravo.gov.ru).
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