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Poccuinckon ®egepauun

ITOCTAHOBAEHMUE
KOHCTUTYLUUOHHOT'O CYJA POCCUUCKOHU DEJEPALIUHU

Mo JIeJTy O MPOBEPKE KOHCTUTYIIMOHHOCTH NyHKTa 1 crathu 310, myHkTa
4 crateu 421, nynkrta 1 crateu 422, nynkra 1 crateu 450, nyHkra 2
cratb 450" u ab3ama BrOoporo mymkTa 2 craThi 687 [paskmaHCKOro
konekca Poccuiickoli ®deaepaiiin B CBSA3M C KajJoOOW TpakIaHKU
T.B.ITsikunHOM

ropoa Cankr-lleTepOypr 2 utond 2022 roaa

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3oppkuna, cyaeri K.B.Apanosckoro, I A.Tl'amxmena, JI.M.)XKapkopoii,
C.M Kazaniena, C. 1. Knssena, A H KoxkotoBa, JI.O.KpacaBuukoBoii,
C.I1.Magpuna, H.B.MenbHukoBa,

PYKOBOJACTBYSICh cTarheit 125 (myHkt «a» wactm 4) Koncturynum
Poccuiickoii ®enepaiiy, MyHKTOM 3 4YacTU TMEPBOM, YACTAMH TPEThed W
YeTBEPTOM CTAaThH 3, YaCThIO MEPBOM ctaThu 21, cTarbamu 36, 471, 74, 86, 96,97 n
99 ®enepanbHOro KOHCTUTYHMOHHOTO 3akoHa «O Konctutynumonnom Cyne
Poccuiickoit @enepammmy,

paccMOTpen B 3aceqaHuu 0€3 MPOBEACHUS CIyLIaHUA JEI0 O MPOBEPKE
KOHCTUTYLIMOHHOCTH nyHKTa | crarbu 310, nyHkra 4 crateu 421, nynkra 1 cratbu
422, nynkra | crateu 450, mynkra 2 cratsu 450" u a63ara BTOpOro myHKTa 2

cratbu 687 'K Poccuiickoit denepainym.
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[ToBomoM K  paccMOTPEHMIO Jella SBWIAch Kajgoba  TPakIaHKH
T.B.IIbikuHoil. OCHOBAaHHEM K PACCMOTPEHUIO Jiefla SBWJIACH OOHAPYKUBILASICS
HEOMPEACICHHOCTh B BOMPOCE O TOM, COOTBETCTBYIOT Jin KoOHCTUTYIMUK
Poccuiickoit Geaepanyy ocnapuBacMble 3asIBUTEIBHUIICH 3aKOHOIOI0KCHHUA.

3acnymaB cooOlieHue cyapu-aokiaamunka [ .A.T'amkueBa, HCCIeI0BaB
MPEJCTABJICHHBIE JOKYMEHTHI W WHble Marepualibl, Konctutyumonusii Cyn

Poccuiickoit ®eneparuum

YCTAHOBHI:

1. I'paxxnanka T.B.IIbikMHA OCMApUBAET KOHCTUTYLHMOHHOCThH CJICIYFOIINX
nonoxkeHud [ paxknanckoro koaekca Poccuiickoit deneparmu:

nynkra 1 cratem 310, cormacHo KOTOpPOMY OJHOCTOPOHHMM OTKa3 oOT
UCMOJHEHUSI 005A3aTeIbCTBA M OJHOCTOPOHHEE WM3MEHEHWE €ro YCJIOBHHA HE
JIOMYCKAOTCA, 32 MCKJIFOUCHHUEM CIIy4aeB, MPEIyCMOTPEHHBIX JaHHBIM Koaekcom,
JPYTUMHU 3aKOHAMHU UJIM UHBIMU MPABOBBIMU aKTaMU,

nyHkTa 4 cratbu 421, 3aKpemIMONIero, YTo YCIOBHA AOIOBOPa OMPEACIIAIOTCS
MO0 YCMOTPEHHUIO CTOPOH, KPOME CJIy4yaeB, KOT/Ia COJEPIKAHWE COOTBETCTBYIOILETO
YCJIOBUSL MPEANUCAHO 3aKOHOM WJIM MHBIMH IMTPABOBBIMU aKTaMH; B CIIy4asX, KOT/Aa
YCJIOBUE JOTOBOpa MPEIyCMOTPEHO HOPMOM, KOTOpas MNPUMEHSAETCSA MOCTONbKY,
MOCKOJIBKY COTJIAIICHUEM CTOPOH HE YCTAHOBJICHO WHOE (JMCTIO3WTHWBHAS HOpPMA),
CTOPOHbI MOTYT CBOMM COTJIAIIICHAEM UCKIIOYUTh €€ MPUMEHEHHUE JIMOO YCTAaHOBUTH
YCJIOBUE, OTJAMYHOE OT TNPEAyCMOTPEHHOTO B HEH, NpU OTCYTCTBHUM TaKOTO
COMJIAIIIEHUS YCIIOBUE IOTOBOPA OMPEICIIACTCS AUCTIO3UTUBHON HOPMOW,

nyHkTa 1 crateu 422, B cuily KOTOPOTrO JOTOBOP JOJKEH COOTBETCTBOBATH
00sA3aTeNbHbIM JUIsl CTOPOH TMpaBWjIaM, YCTAHOBJCHHBIM 3aKOHOM MW HHBIMHU
MPaBOBBIMHA aKTaMU (MMIICPATUBHBIM HOPMaM), JCHCTBYIOIMM B MOMEHT €T0
3aKJTFOUCHUS,

nyakra 1 crarem 450, a dakTruecku — ero abzama MEpPBOrO O TOM, UTO
W3MCHECHHUE U PACTOPKEHUE JOrOBOPAa BO3MOXHBI MO COTJIAIICHUIO CTOPOH, €CIIH

HHOC HC MMPCAYCMOTPCHO JaHHBIM KOI[GKCOM, APYIUMH 3aKOHAMH UJIW A0OTOBOPOM,
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nyHkra 2 crarei 450, yCTaHABIMBAIOIIEro, YTO B CIIydae OJHOCTOPOHHETO
OTKa3a OT J0T0BOpa (MCTIOJTHEHHS JOTOBOPA) MOJHOCTHIO WJIH YaCTHYHO, €CITH TaKOW
OTKa3 JI0MYCKAETCs, JOTOBOP CUUTAETCA PACTOPTHYTHIM MJIM U3MEHEHHBIM

a63ara BToporo (B kayode omuOOTHO HA3BAHHOTO a03aIieM MEePBHIM) MyHKTA 2
cTatbu 687, COracCHO KOTOPOMY JIOTOBOP HaiMa KUJIOTO MOMEMICHUS MOKET ObITh
pacTOprHyT B CYIEOHOM TMOpSAAKE MO TPeOOBAHUIO HaWMoOAATens B Cilydae
HEBHECEHUSI HAHMUMATEJIEM IUIaThl 32 JKUJIOC MOMEIICHUE 3a IIECTh MECALEB, €CIH
JIOTOBOPOM HE YCTAHOBJICH 00Jiee JUTUTEIbHBIA CPOK, a MPU KPATKOCPOUHOM Halime B
Cllyua¢ HEBHECEHHUsS MUiaThl O0OJiee JIBYX pa3 MO HCTEUCHUHU YCTAHOBJICHHOIO
JIOTOBOPOM CPOKa IJIaTexka.

Pemienuem cyga oOmIeld IOPUCAMKIMM OTKAa3aHO B Y/JOBJICTBOPCHUH
TpeOoBanuil T.B.IIbIkMHON, NPEABABICHHBIX €10 KAaK HAHUMATENIEM K HAlMOJATeNto
M0 JIOTOBOPY HalMa KWJIOr0 MOMEIICHUS, O MPU3HAHWU PACTOPXKEHUS JTOrOBOpa B
OJTHOCTOPOHHEM TOPAJIKE HE3AKOHHBIM, MPU3HAHUM HE3AKOHHBIM BBICEIICHUS U3
YKUJIOTO MOMEIIEHUS, B3bICKAaHUK YOBITKOB M KOMIICHCAIMKU MopayibHOro Bpena. Cyn
UCXOIWI U3 TOTO, YTO CTOPOHBI IOTOBOPA BMpaBe ObUIA COTJIACOBATh OCHOBAHMSI €r0
OJHOCTOPOHHETO PACTOPXKEHHUS, a Takxke W3 Toro, yto T.B.IIbikMHa HE WCMOTHWIIA
O00SA3aHHOCTh MO BHECEHWIO IJIAThl 3a KWJIOE MOMEIIEHWE W UYTO HalMojaTesieMm
COOJTIOICH MPEAYCMOTPEHHBIN TOTOBOPOM MOPSAOK €r0 pacTop:keHus. Perienue cyna
OCTaBJICHO 0€3 M3MEHEHHS CyJaMH aleUISIIIMOHHOM M KacCalldOHHOM WHCTaHIIWMM,
KOTOpPbIE TPHILIA K BBIBOAY O TOM, 4TO BONpeku cyxiacHusaMm 1 .B.IIsikunoi
nojiookenna  miaBel 35 'K Poccuiickoit  ®enepaiy,  peryjvpyroiiye
MPABOOTHOIIEHUS] CTOPOH MO JOTOBOPY HaiMa KWJIOro MOMEIICHUA, HE COJIEpXKaT
3arpeTa Ha JIOCPOYHOE PACTOPXKEHHE TAaKOro JIOrOBOpa B OJHOCTOPOHHEM MOPSIKE
HaHUMaTeNieM JIM0O HaWMOJAATeeM MPU HACTYIUIEHWW YCJIOBHM, COTJIACOBAHHBIX
ctopoHamu. B nepenaue kaccaimonnoit xanoosl T.B.I1bIknHOM Aj11 pacCMOTPEHUS B
cynebHom 3acenannu CyneOHOM KOJUIETHHM MO TPaKIaHCKUM JenaM BepxoBHOro
Cyna Poccuiickoit deaepaiiii 0TKa3aHO OMPEACICHUEM CYAbH ATOro cyaa oT 16
mionia 2021 roga. Ilpm sToM ykazaHO cieayroliee: pasperias Cnop W OTKa3biBas B
VIOBJIETBOPEHUH MCKOBBIX TpeOOBAaHUM, CyJ TEPBOM HHCTAHIMU C YUYETOM

YCTAHOBJICHHBIX IIO0 ACITY 0OCTOSITEJTIBCTB | HpaBOOTHOH_IeHI/Iﬁ CTOPOH, a4 pPaBHO
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3aKOHA, TOJUICKAIIET0 MNPUMEHEHUIO, MCXOAWJ M3 TOr0, YTO 3aKIHOUYEHHBIH
CTOPOHAMU JOTOBOP HaiiMa >KHWJIOTO MOMEIIEHUS TO CBOEH NpPaBOBOH MNPHUPOE
ABJISAJICS. JOTOBOPOM KOMMEPUYECKOTO HaliMa, B CBSI3U C UEM CTOPOHBI BMIpPaBe ObLIH
COIJIaCOBATh OCHOBAHUS U MOPSIIOK OJTHOCTOPOHHETO €TI0 PACTOPKEHUS.

Kax nonaraer T.B.IIbikuHa, €€ nmpaBa HApYIIEHbI TEM, YTO CYJIbI, TOJKYS MYHKT
2 crateu 687 I'K Poccuiickoit Denepaiiviv, OCHOBBIBAJIUCh HA MPU3HAHUUA JAHHOM
HOPMBI JIUCITIO3UTUBHOM, TO3BOJHAIOIIEH MEHATH COTJIAIIEHUEM CTOPOH JIOrOBOpa
HaliMa KUJIOrO TIOMEIICHUSA CyJACOHBIM MOPSIIOK €r0 PacTOPKEHMS IO TPEOOBAHHUIO
HalMOJIaTeNsl, UMIIEPATUBHO 3aKPETUICHHbIN B HA3BAHHOM MYHKTE Hapsiiy C TaKuM
OCHOBAHUEM [UIsl PACTOPKEHUS JOTOBOpPA CY/IOM, KaK HEBHECEHHE HaHUMATEJieM
IIaThl 3a KWJIoe mnoMenieHue Oosiee AByx pa3. [lo ee MHEHHIO, ocnapuBacMble
MOJIOXKEHUA TpoTUBOpedar crtatesam 2, 12, 17, 18, 19, 22, 23, 25, 27 un 40
Koncrutynmn Poccumiickoit ®enepaumm B TOM Mepe, B KAakKOW B CHIY
HEOMPEACICHHOCTH WX HOPMATUBHOIO COJACPKAHMS TMOPOXKAAOT HA IMPAKTUKE
HEOJIHO3HAYHOE WX UCTOJIKOBAHME, a 3HAYUT, BO3MOXKHOCTh MPOU3BOJIBHOTO
MPUMEHEHUA, JIOMYCKas B CUCTEME JACUCTBYIOIIECTO MMPABOBOTO PEryJIUPOBAHUA
pa3vuHbie TOAXO/bl K PEIICHUIO BOMpOca O TMpaBe HaWMoAaTessl JKUJIOro
MOMEILIEHUS HAa PACTOPKEHUE JIOTOBOpa HaiiMa B OJHOCTOPOHHEM BHECYICOHOM
MOPSAJKE MyTeM YBEJIOMJICHUS APYrOd CTOPOHBI B CJIy4ae HEBHECEHHWA IUIaThl 3a
KUJIOE MOMEIICHUE MEHEE JIBYX pa3 NMpU KPATKOCPOUYHOM HailMe W BOMpPOCa O MpaBe
HAHUMATENA Ha OOECICYCHHE JKUIbEM B W30PAaHHOM MECTE J>KUTEIbCTBA MyTEM
3aKJIFOUEHUS JOTOBOPA KOMMEPYECKOTO HaiMa KUJIOrO MOMEIICHUS.

1.1. Koncturyumonnsii Cyn Poccuiickoii ®Denepaiivid yka3biBaj, 4TO W3
CMbICJIa KOHCTUTYLIMOHHBIX MPEINUCAHUIN BBHITEKAET MPU3HAHUE CBOOOBI I0rOBOPA
KaK OJHOW W3 TapaHTUPYEMBIX TOCYJAPCTBOM CBOOOJ 4YEJIOBEKA W TPa)KIaHWHA
(IToctanosnenue ot 23 despans 1999 roma Ne 4-I1). Ilynkr 4 cratem 421 n mynkT 1
cratbu 422 T'K Poccuiickoii ®enepaiiviv, yTOUHSIOIIME COJEPKAHWE MPUHIIMIA
CBOOO/IbI IOTOBOPA, HATIPABJICHBI HA 00ECTICYCHUE TAKOBOM, HA IOCTHKEHUE OajiaHca
WHTEPECOB CTOPOH JoroBopa (onpeneneHus ot 24 mexadps 2013 roma Ne 1961-0, ot
28 deppanst 2017 roma Ne 400-O, ot 29 mas 2018 roga Ne 1189-0O, ot 26 mapta 2019
rojga Ne 712-0, ot 25 anpensa 2019 roga Ne 950-O, ot 25 Hos6ps 2020 roma Ne 2805-
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O mw ap) mw camm 1o cebe HE MOTYT PACICHMBATHCSA KaK HapPYIIAIOIINAE
KOHCTUTYILIMOHHBIE MPaBa 3asABUTEIBHUIBI B 0003HAUEHHOM €10 acrnekte. OTBedaet
Ha3zBaHHOMY mpuHIMITY 1 MyHKT 1 crateu 450 narnoro Koaekca (onpenenenns ot 21
nekadbpsa 2006 roga Ne 549-0, ot 26 mas 2016 roga Ne 1015-O u ot 25 anpens 2019
roga Ne 949-0). Ilynkr e 1 cratem 310 nanHoro Konekca HaresieH Ha 3aluTy TipaB
¥ 3aKOHHBIX MHTEPECOB CTOPOH 0bOs3arenbcTBa (onpenenenus ot 26 mas 2016 rona
Ne 1014-O, ot 19 nexabps 2019 roma Ne 3403-O wm ap.) U B 3TOM KayeCcTBE HE
HapyIIaeT KOHCTUTYIIMOHHBIE MPaBa 3asABUTEIIbHUIIBI, KAK U HAXOAAIIMICA C HUM B
CHUCTEMHON CBA3M TIYHKT 2 CTaTbH 450" manHoro Kojaekca, onpenensrommii
MOCJIC/ICTBUS OJHOCTOPOHHETO OTKa3a OT JOTOBOpa (MCIIONHEHHUS J0TOBOpA), €CIA
OTKa3 Jionyckaerca. TeM He MeHee, TOCKOJbKY UMEHHO B HOPMATUBHOM €IMHCTBE C
STUMH MOJOKEHUsAMU ab3aily BTOpoMy NyHKTa 2 ctathu 687 nanHoro Koaekca o
CyIecOHOM MOpSAKE PacTOPKEHHUA JOroBOopa HalWMa JKWAJIOTO TOMEIIEHUSA TIO
TpeOOBAHUIO HAWMOAATENsl MPUAACTCA CMBICH, JOMYCKAIOIIMA W BHECYACOHBIN
MOPSAJOK TAaKOTO PACTOPKEHUA, €CJIM OH MPEeAyCMOTPEH B JOrOBOPE Kak
MPUMEHSIEMbIH TPU  HACTYIJICHUM  YKAa3aHHbIX B  JIOTOBOPE  OCHOBAHWIA,
OTJIMYAIOIIUXCS OT OCHOBAHWM, YCTAHOBJICHHBIX JaHHBIM a03alleM, MOCTOJIbKY
BOMNPOC O KOHCTUTYLIMOHHOCTH TIOCJAEAHETr0 MOJJICKUT PACCMOTPEHUIO  BO
B3aMMOCBSI3U C HUMHU.

Takum oOpazom, ¢ yuetom TpeOoBaHuii crareit 74, 96 u 97 denepaibHOro
KOHCTUTYLIMOHHOTO 3akoHa «O Koncrurynuonnom Cyne Poccuiickoit ®enepaiinmny
npeameToM paccmotpenus KoncturynmonHoro Cyna Poccuiickoit deneparnuy 1o
HacTosAIIEMy Jey sBjsercs adzan BTopoi myHkra 2 ctathu 687 I'K Poccuiickoit
®denepalviv, Kak NPUMEHAEMbIN B CYJ€OHON MPAKTUKE BO B3aUMOCBS3H C MMyHKTOM |
crarbu 310, mynkTom 4 ctatbu 421, nynktom 1 crareu 422, nynktom 1 ctareu 450 u
MyHKTOM 2 CTaTbu 450" pmamnoro Komekca s pEIICHAST BOMPOCAa O TIPaBe
HalMOJIaTeNs KUJIOrO MOMEIIEHUS MO JOTOBOPY KPAaTKOCPOUHOTO KOMMEPUECKOTO
HaliMa pacTOPrHyTh JIOTOBOP B OJHOCTOPOHHEM BHECY/NEOHOM TMOPSAKE TpH
HACTYIUICHUM YKa3aHHbBIX B HEM OCHOBAHWM, OTJIMYAIOIIMXCA OT OCHOBAHWH,

MPEIyCMOTPEHHBIX a03alieM BTOPbIM MyHKTa 2 ctatbu 687 nanHoro Koaekca.
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2. Caenyst ©3 KOHCTUTYIIMOHHBIX HOPM O CBOOOJIC B SKOHOMHUYECKOM cdhepe, 0
MPU3HAHWUN W 3aIATE YaCTHOM, TOCYMApCTBEHHOW, MYHUIIMIATBHONH W MHBIX (hopMm
COOCTBEHHOCTH Ha OCHOBE PaBEHCTBA TIEpe] 3aKOHOM | cyaoM (ctateu 8, 19, 34 u 35
Koncrurynmmm  Poccuiickoit  ®eneparmm), [paxmanckuii komeke Poccuiickoit
®denepalii  MPOBO3MJIAIIAET CBOOOAY JOrOBOpa B YHCIE OCHOBHBIX —Hadajl
rPaKAAHCKOTO 3aKoHOaaTenbeTBa (MyHKT 1 crathu 1). B mynkte 3 crateu 1 ganHOTO
Konekca Haiuwio oTpakeHue W TpeOOBaHME K YYACTHUKAM MPABOOTHOIICHUM
JIEUCTBOBATh JOOPOCOBECTHO, BBITEKAOIIECE U3 KOHCTUTYLMOHHOTO TMOJIOXKECHHUS O
TOM, UYTO OCYIICCTBJICHHE MpaB W CBOOOJA YEJIOBEKA WU TPAXKJAHWHA HE JIOJIKHO
HApymaTh TpaBa M CcBOOOABI Apyrux jur (cratbs 17, wacts 3, KoHcTuTynmn
Poccumiickoit ®eneparm). C yderoM 3TOro cBoOOJa J0TOBOpAa HE SABJSETCA
aOCONIOTHOM, HE JOJKHA MPUBOAUTHh K OTPULAHUIO WIH YMAJICHUIO JPYTHX
OOMICTIPU3HAHHBIX TIPaB W CBOOOA W MOXKET ObITh OrpaHuucHa (QenepaabHbIM
3aKOHOM, OJIHAKO JIMIIIb B TOM Mepe, B KaKOW 3TO HEOOXOAUMO B IIENISX 3aIUTHI
OCHOB KOHCTHTYITHOHHOTO CTPOSI, TIPaB W 3aKOHHBIX WHTEPECOB JAPYTUX JIMIT (CTATHS
55 Konctutymmn Poccwiickoit ®enepanmm) (moctaHoBjaeHns KoOHCTUTYIIHMOHHOTO
Cyna Poccwuiickoii @enepanmu ot 23 despansa 1999 roga Ne 4-T1, ot 22 wmrons 2017
roga Ne 16-11, ot 8 uroms 2021 roga Ne 33-I1 u ap.).

B cBoto ouepenb, moTpeOHOCTh B JKUJIUIIE, HAPAAY C TOTPEOHOCTHIO B THIIE U
OJIeXk/Ie, OTHOCUTCA K OCHOBHBIM MOTPEOHOCTAM 4YEJIOBEKA, a MPABO HA JKUJIMIIIC
BBICTYIAET TOJIYUMBIIMM MEKIYHAPOJHOE NPU3HAHUE SJIEMEHTOM KOMIUIEKCHOTO
MpaBa Ha JOCTAaTOYHBIM JKW3HCHHBIW ypoBeHb. Konctutymmsa Poccuriickoit
denepalii  YCTAHABIMBACT MPABO KAKIAOTO HA SKWIMILE W HEJOMYyCTUMOCTH
npou3BosibHOTO ero JumeHus (crarbs 40, wacte 1), Bmecte ¢ Tem
Koncrutyumonnsiii Cyn Poccuiickoit denepaiiii B CBOMX PELICHUSAX HUCXOAUT W3
TOTO, YTO B YCJOBUSIX PHIHOYHOW SKOHOMHKH TPAXKAAHE PEATU3YIOT CBOU JKUJIMIIIHbIC
MpaBa B OCHOBHOM CaMOCTOSATENIBHO, UCTIOJIB3YS JUISl 3TOT0 PA3JIMUHBIC TOMYCKAEMblIe
3akoHOM crocoObl ([Tocranosnenue ot 25 okrsabps 2016 roma Ne 21-IT m ap.).
JIBOWCTBEHHAs TpUpOJia MpaBa HAa JKWIMINEC BIMSIET HA XapaKTep OTHOIICHMIA,
BO3HUKAOIINX MEXTy HAHUMATEJIEM U HAWMOAATEIEM JKUAJIOTO MTOMEIICHUS, KOTOPbIC

HUCIOJIB3VIOT JKWJIBC B PA3HLBIX ACICKTax:. A TI'PaAKAdHWHA-HAHUMATCIIA OHO B



7

OOJBIIIEH CTENEHW CIYXKUT COLMAjJbHBIM  OjaroM, a id COOCTBEHHHKA-
HalMOJIaTeNs — MPEXKAEC BCEro OJIaroM SKOHOMUYECKUM, OOBEKTOM T'PaKIaHCKOTO
oboporTa.

Cucrema OCHOBHBIX TMpaB W CBOOOJ UYEJIOBEKA OKAa3bIBAET MOCTOSIHHOE
BO3JICICTBIE HA OOIIMIA mpaBonopsaaok B Poccuiickolt deaepanum, B TOM YUCIIE HA
JOroBopHOE MpaBo. KOHCTUTYIIMOHHAsA O0S3aHHOCTh MO 3alMTE OCHOBHBIX MPaB
MPEIOJIaracT yCTOWYMBOE BJIMSHUE KOHCTUTYIMOHHBIX HOPM M MPHUHIMIIOB HA
MPOLECC MPUMEHEHUS TPAXKIAHCKOTO U JKWJIMIIHOTO 3aKOHOJIATENIbCTBA, MPOHUKAs B
pEryJiupyeMble UM OTHOIIEHUS, 00YCJIOBINBAs NCHCTBAE OCHOBHBIX MPAB HE TOJIBKO
BO B3aUMOOTHOIIICHUAX JIMYHOCTH C MOyOJMYHOM BIAcThlO, HO MW BO
B3aMMOOTHOIIEHUSX YaCTHBIX JIMIl. Takue NIEHHOCTH, KaK TPaKIAHCKUH MUp H
corjacue, HEOOXOAMMOCTh OCYIIECTBIIATh TMpaBa W CBOOOJBI deloBeka 0Oe€3
HapylIeHusT TpaB W CBOOOA JAPYruX JIMI, COPAa3MEPHOCTb BO3MOXKHBIX HX
OTPAaHUYEHUM, COAJAHCUPOBAHHOCTh TMpaB M OOA3AHHOCTEN TIpaKJaHWHA U
colMaibHast COMMAAPHOCTH (mpeamOyia; crartes 17, gacte 3; crartes 55, wacth 3;
cratbst 75 Koncturymmm  Poccwiickoit  ®Denepamnmn), NPEeACTaBIIOT — c000i
OOBEKTUBHYID  CHUCTEMY,  JICXKAIYlO B  OCHOBE  KOHCTUTYIMOHAJIM3ALIUU
YACTHOIMPABOBBIX HOPM MPU MX MPUMEHEHUU cyaaMu. He ABIAIOTCA UCKITIOUCHHEM
OTHOIIICHHSA, BO3HUKAIOIINE MPU 3AKITIOYCHUM M PACTOPKEHUM JOTOBOPOB HakMa
XKWJIOTO TIOMEIICHUS KUTUIITHOTO (DOHIA KOMMEPUYECKOTO HMCIOJb30BaHMs. | maBHas
33/1a4a KOHCTUTYLIMOHHO-ITPABOBOTO BO3JCHCTBUA HA CUCTEMY PETYIMPOBAHUS TUX
OTHOIIICHUIA COCTOUT B OOECMEUECHUU KOHCTUTYIIMOHHO-TPABOBOrO OajiaHca Mpas
COOCTBCHHWKOB W HAaHWUMATeNiel KWIbA, HSKOHOMHUYECKOH 3dekTuBHOCTH
WCMOJIb30BAHMUS KWJION TUIONIAAM U 3allUThl — KaK BAXKHOTO JIMYHOTO Ojlara — camoi
BO3MOXKHOCTH MCMOJIb30BaTh xuuile. [logoOHoe paBHOBECHE MOKHO OOECIICUUTH
pa3yMHbIM KOMOWHUPOBAHWEM HOPMOTBOPYECKON NEATEIBHOCTH, COUYETAHHEM
METOJIOB MUMIIEPATUBHOTO PETYJMPOBAHUA C TEM MOTEHIMAJIOM, KOTOPBIH HECET B
cebe PperyJMpoBaHHe AUCHO3UTUBHOE, OA3MpYIOIICeCs HAa NPUHLUANE CBOOOIBI
JIOTOBOPA M HA BBITEKAIOIIEH M3 3TOr0 MPUHIMNA MPE3YMIHUUA AUCITO3UTUBHOCTH

HOPM JOTOBOPHOTO TIPaBa.
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3. ITpaBo Ha XUJMIIE TOIPA3yMEBACT BO3MOXKHOCTh PeaInu3allii, B TOM YUCIIE
MOCPEACTBOM MPOXKMBAHWS B HEM MO JOrOBOPY HaiiMa >KWIOrO MOMEIICHMUS,
KUJTUITHOTO (POHIA KOMMEPUECKOTO MCHOIb30BaHuA. C ATOH IEIhI0 3aKOHOMATEIb
BBOJUT CIECHUAIIBHOE PETYJIMPOBAHUE OTHOIICHUWA TI0 HAWMY KWJIbIX TOMEIICHUH,
3aKpeTUIIoNIee HEOOXOAMMEIEC B TAHHOH c(pepe rapaHTHH.

K TtakoMy peryanpoBaHHUIO CleayeT OTHECTH HOPMBI T1aBbl 35 «Haem xuoro
nomemieHus» [ K Poceniickoit @eaepanmu: mo JOroBopy HaMa >KHJIOro MOMEIICHAS
OJIHA CTOPOHA — COOCTBEHHMK UJIOTO MOMEIICHUA WM YIPABOMOUECHHOE UM JIUIIO
(HafimomaTens) 00s3yeTCa TPEAOCTAaBUTh JPYrod CTOPOHE (HAHUMATENIO) KUJIOE
TIOMEITICHHE 32 TUIATy BO BJIQJICHUE W TIOJIK30BAHKE ISl IPOYKABAHUSA B HEM (ITyHKT |
crateu 671). YkazaHHas 1i1aBa HE COACPYKUAT YITOMHHAHUS O KOMMEPUYECKOM HalMe,
OTHAKO ATOT TEPMHH WCHOJB3yeTCSs B CyAcOHOM TpakTUKe (OTpeaeIICHUs
Bepxosnoro Cyna Poccuiickoit ®enepaimu ot 12 centsiops 2003 roga Ne 11-1'03-30
u Koncturyumonnoro Cyaa Poccutiickoit ®enepaimu ot 15 mas 2007 roga Ne 379-0O-
IT). O rpaxmaHcKO-TIPaBOBOM MPUPOAEC KOMMEPUECKOTO HaiiMa JKHAJIOTO TTOMEITICHHS
MOXXHO CYJIUThb HE TOJBKO MO TOMY, UTO PEIJIAMEHTUPYIOIIHUE €ro MOJ0KCHUA
comepxkarcs B ['paxmanckom konaekce Poccuiickoin deaepannn, HO U yYWTHIBAA
cyneOHoe TojikoBaHue. Kak pasbicHeHO B myHKTe 4 mnocTaHoBjieHUs [lieHyma
Bepxosrnoro Cyna Poccuiickoit ®enepaniuu ot 2 wmronsa 2009 roma Ne 14 «O
HEKOTOPBIX BOIPOCAX, BO3HUKIIMX B CyAcOHOM TNPAKTUKE TMPU NPUMEHCHUH
Kummmroro  konekca Poccwmiickoin  depeparmny, KWIOEC TMOMEIICHAEC MOMKET
BBICTYIIaTh OOBEKTOM KaK TPAXKAAHCKUX, TaK W JKAJIMIIHBIX TMPABOOTHOLICHUH,
MPUYEM TPAXKAAHCKOE 3aKOHOJATENILCTBO PETYJIUPYET OTHOIICHUSA, CBA3AHHBIC C
BJIQICHUEM, TIOJIb30BAHUEM W PACTIOPSKCHUEM >KUJIBIM MOMEIICHUEM KaK OOBEKTOM
SKOHOMHYECKOTr0 000pOTa, YTO M MPOUCXOAUT TMPHU €ro neperaye HahmMojaaresieM B
KOMMEPYECKUU HAEM.

3.1. B cuny I'paxnanckoro koaekca Poccuiickoit ®enepanuu JI0roBop
CUMTAETCS 3aKJIFOUCHHBIM, €CJIA MEXKIy CTOPOHAMHU, B TPeOyeMOMl B MOJICIKAIIMX
ciydasix (opme, JOCTUTHYTO COTJIAIIEHHE IO BCEM CYIIECTBEHHBIM YCIIOBHAM
noroopa (myHkr 1 crarem 432); TpH TOJNKOBAHWM YCJIOBHH JIOTOBOPA CYIOM

MMPpUHKUMACTCA BO BHHMAHUC 6YKBaJ'II>HOG SHAYCHUC COACPIKAIHUXCA B HCM CJIOB H
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BBIPDOKEHHH, a OYKBaJbHOE 3HAUEHHE YCJOBHUS JIOTOBOPA B CIydae €ro HESCHOCTH
YCTAHABJIMBACTCS TYTEM COMOCTABJICHUS C JPYTUMHU YCJIOBHSIMH W CMBICJIOM
JIOTOBOpA B 11e10M (4acTh niepBas ctatbu 431). [1o obmemy npaBuity, 3aKpeTICHHOMY
nanHbIM Kogekcom, pacTopkeHue O0roBopa BO3MOXHO MO COTJIAILIEHHIO CTOPOH,
€CTM WHOE HE TMPeayCMOTPEeHO MaHHbiM Komaekcom, ApyruMu 3akOHaMHU WIIH
noroBopoM (myHKT 1 crateu 450); mo TpeOOBaHMIO K€ OMHOW M3 CTOPOH JOTOBOP
MOKET OBITh PACTOPTHYT IO PEIICHAIO CYa TOJBKO MPH CYIIECTBEHHOM HaPYIICHAN
JIOTOBOpA JAPYroW CTOPOHOWM M B HWHBIX CIIydasxX, MPEIyCMOTPEHHBIX JTaHHBIM
Konekcom, apyrumu 3akoHamu win AorosopoM (myHKT 2 crater 450). Cratesa 687
nanHoro Konekca sBnsieTcss CHeNMalbHOW B COOTHOILICHMM C YCTaHABIMBAIOUIMMU
o0IIMKA TMOPAAOK PACTOPKEHHUS JOroBOpa IOJNOKEHUsAMH ero crateit 450-452,
pErynupysl TOPAAOK PACTOp)KEHHMA JOTOBOpAa HalMa JKWIOTO TIOMEIIEHHA IO
WHUIMATHBE HaHuMatens (myHKT 1), mo TpeboBanuio Haiimoparens (MyHKT 2), O
TpeOOBaHMIO JITOOOW U3 CTOPOH B AOTOBOPE (MyHKT 3). [Ipr 3TOM MMEIOTCS paziuins
B PETYJUPOBAHWM JIOTOBOpPA HaiMa B 3aBUCHMOCTH OT TOTO, SIBJIACTCS JIM OH
KPaTKOCPOYHBIM — 3aKIIOUEHHBIM Ha CpoK He Oomee roma. Tak, k J0OroBopy
KPaTKOCPOYHOTO HakMa >KHJIOTO TIOMEITICHHS HE TPUMEHSIOTCS TPaBWiIa MyHKTa 2
cratbu 677, crareii 680 u 684-686, abzana yeTBEepTOro mMyHKTa 2 crartbu 687
nanHoro Kopekca, ecnd  JOroBOpPOM HE MPEAYCMOTPEHO MHOE. YKa3aHHOE
CBHIETEIBCTBYET O CTPEMJICHMM 3aKOHOJATENd Yy4YecTh CHeuruKy I0oroBopa
KPaTKOCPOYHOTO HaiiMa, TPH KOTOPOM HAHWMATEIIO TPEAOCTABIISACTCS MEHBIAN
00BEM rapaHTUH, HEXKEIIN TI0 TOTOBOPY, 3aKITIOUCHHOMY Ha OOJBIINN CPOK.
Oco0eHHOCTBIO I0TOBOPA SBISAETCA U BOCTPEOOBAHHBIN HA MPAKTUKE MOPAI0K
€ro pacTOPIKEHUS: PaCTIPOCTPAHEHO BKIIFOUEHHUE B JOTOBOPBI KPATKOCPOUYHOTO HaiiMa
YCIIOBUS, HAJENAIONICTO HaWMOAATeNs TMpaBOM  PAacTOPTHYTh JOTOBOP B
OJTHOCTOPOHHEM TOPAIKE, MPEAYPEINB HAHUMATEIIA 32 ONMPENeIEHHOE BpeMs. OTO
00yCJIOBJICHO XapaKTEPUCTUKAMH CIIOKUBIIIMXCS OTHOIICHUH, a TakoKe TEM, 9TO MPH
NPUMEHEHUHN CyIeOHOTO TOpSAAKA CPOK PACTOPXKEHHS JIOTOBOpPA MOXKET CTaTh
COMOCTaBUMBIM CO CPOKOM CaMOr0 HaiiMa WM TPEBBICUTH €ro. B cBoio ouepens,
HECMOTPS Ha HAJIWYKME B COOTBETCTBYIOIIEH HOPME MpaBWiia O CyACOHOM MOpPSAKE

PacCTOpP;KCHUA AO0IroBOpa M OTCYTCTBHC YKA3dHHMA Ha TO, YTO CTOPOHBI MOI'YT
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OTOBOPUTh B JIOTOBOPE MHYIO TIPOLEAYPY PACTOPKEHHS, CYIbl JOMYCKAKOT
BO3MOXKHOCTh MPU3HAHUA HOPMbI JTUCMO3UTUBHOM U BKJIFOYEHUS B JOTOBOP YCJIOBUA
O TIPaBe HAa OJTHOCTOPOHHUN OTKA3 OT €r0 UCTIONHEHUS (MyHKT 27 MHGOPMAITMOHHOTO
nmucema [Ipesnanyma Beiciiero Apoutpaxkaoro Cyaa Poccutickoit @eneparum ot 11
auBapss 2002 roma No 66 «OO030p MpakTHKK Pa3pelIEHUs] CHOPOB, CBA3AHHBIX C
apeHzaoiy). OTcyTcTBHE Yy HaWMoAaTens TpaBa pPaCcTOPTHYTh JOTOBOP BO
BHECY/ICOHOM TOPSAKE, AAKE MPU CYIIECTBEHHOM HApYIICHUHM YCJIOBHUHA JIOrOBOpa
HAHUMATEJIEM W NIPY HAJIMYUU 3TOTO NPaBa y HAHUMATEJS, CO3JAET OTPULIATEIbHBIN
CTUMYJI CIaBaTh KWIbI€ MOMEILEHUS BHAEM, a MPU CAAUEe — HAAJIEKAIIMUM 00pa3zoM
o(hopMIISATE JOTOBOPHI, UTO CTIOCOOCTBYET CHWXKCHWIO TIPEUTOKEHUS HA JAHHOM
PBIHKE U POCTY CTOMMOCTH HaWMa >KWJIbsl, MEIIAET JIEraju3allid 3TOr0 PhIHKA H
MO3BOJIACT W30€rath YIjarbl HAJOrOB B OHOKET. MOXKHO TPEANONOKUTh, YTO
MMEHHO ¢ 03HAYCHHBIMU O0CTOATEILCTBAMU CBSA3AHbI CTPEMJICHUE TPAKTOBATH HOPMY
nyHkTa 2 crarten 687 'K Poccuiickoli Deaepalin Kak AUCIO3UTUBHYIO — YTOOBI
BbIpA0OTaTh, UCXO/A M3 MPUHIMIA CBOOOABI JOrOBOpPA, HAUOOJIEE ONTUMANIBHBIE, C
TOYKM 3peHHMs  OalaHca HMHTEPECOB  CTOPOH, YCIOBHA  KPaTKOCPOYHOIO
KOMMEPUECKOr0 HaiiMa >KWJIbIX TOMENICHUM, OTIMYAoIIHMeca OT TeX, KOTOPbIC
MPEeyCMOTPEHbl MYHKTOM 2 cTatb 687 nmanHoro Koaekca, — W mocheayroliee
MIPU3HAHUE STUX YCJIOBUH 3aKOHHBIMU B CY1I€OHOM MPaKTUKE.

VYcraHoBneHue ke B abzaiie BTopoM myHkTa 2 crateu 687 'K Poccuiickoi
®denepauyy MpaBuiia O PacTOPKEHUHM J0rOBOpa MO TPEeOOBAHWIO HaMojarens B
CyZAcOHOM MOPAAKE B CIIy4ae HEBHECEHUSI HAHUMATEIIEM TUIAThI 32 )KUJI0€ MOMELICHUE
MPU KPAaTKOCPOUHOM HaiiMe 0osee ABYX Pa3 MO MCTCUEHWH YCTAHOBJICHHOIO
JIOTOBOPOM CpOKa TUIaTeXa caMo MO cede He MOXKET ObITh MPU3HAHO JIUILIEHHBIM
KOHCTUTYLIMOHHBIX OCHOBaHWA. OHO OYEBUAHO OOYCIOBJIEHO CTPEMJICHUEM
3aKOHOJAATEIS YYE€CTh COUYETAHWE COLMAJIBHBIX M SKOHOMMUYECKHX Hayal B
perjJaMeHTallMi SKWIMIIHOTO HaiiMa HAa OCHOBE TAaKWX TMPUHIIMIIOB MPaBOBOTO
peTyIupOBaHus B JaHHOW cdepe, BHIPAaOOTAaHHBIX HA TOT MOMEHT OTE€YECTBEHHOM
JIOKTPUHOM, KaK BCEMEpHAs 3allUTa KWJIMIIHBIX UHTEPECOB I'PAXKAaH, CTAOUIBHOCTD
MOJIb30BAHUA JKWJIBEM, TMPOYHOCTh M O€30MACHOCTh MPABOBOTO  TMOJIOKEHUA

HAHHUMATCIIA.
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He cnyuaiino B cyneOHOM mpakThke mpuMeHEHus ad3aila BTOPOro MyHKTa 2
cratb 687 T'K Poccutickoit deaepaiu CIOXKUIOCH ABa HampapiieHus. llepsoe
HUCXOMUT W3 WACH O JTUCTIO3UTUBHOM XapaKTepPe HA3BaHHOW HOPMBI, JArOIIeH
BO3MOKHOCTh, UCTIOJB3Yys MOTCHIMAT TPUHITATIA CBOOOIBI TOTOBOPA, YCTAHOBUTH B
JIOTOBOPE TPaBO HA OJHOCTOPOHHWM OTKAa3 HE TOJBKO HAHWMATENA, HO W
HaliMoAaTeNnsl OT JOTOBOpAa TPH HAPYIMICHWHM €r0 HaHWMAaTeaeM (aneIuIaIUOHHOS
ompeaencaue MoCKOBCKOro ropoackoro cyma ot 9 despans 2021 roma mo meny
Ne 33-5182/2021, anemnsiionHoe onpeneiacHue Cankr-IleTepOyprekoro ropoackoro
cyna ot 9 oxts6pst 2018 romga Ne 33-20753/18 mo nemy Ne 2-742/18); umeHHO Ha 3TO
opueHTHpOoBaIUCH cyasl B Aene T.B.IIbikuHoN. BTOpoe HanmpaBneHne OCHOBAHO HA
NMPU3HAHWN HA3BAaHHOW HOPMBI WMMIICPATHBHON (amMe/UIAIIMOHHOE OMPEACTICHHE
Crasponoibsckoro kpaesoro cyaa ot S utons 2015 roma mo memy Ne 33-3406/2015).

B nynktax 2 u 3 mocranosieHus Ilnenyma Bricimero Apoutpaknoro Cyna
Poccuiickoit ®enepaimu ot 14 mapra 2014 roma Ne 16 «O cBobone norosopa u ee
npeenax» pa3baCHEHO crienyromee. Hopma, onpeaenstonas npasa U 00A3aHHOCTH
CTOPOH J0TOBOPA, SABJISACTCA UMIICPATUBHOM, €CJTH OHA COACPKHT SIBHO BHIPAKEHHBIN
3alpeT Ha YCTAHOBJICHHE COTJIAIICHHEM CTOPOH YCIIOBHS IOTOBOPA, OTIIMYHOTO OT
MPEAYCMOTPEHHOTO 3TOW HOPMOM MpaBwiia. Hampumep, B HEM NPeIyCMOTPEHO, YTO
nMoI00HOE COTIAIICHUEe HWYTOXKHO, 3aNPENICHO WM HE JOMYyCKaeTcs, OO yKazaHO
Ha TIPABO CTOPOH OTCTYMHTH OT COACPIKAIETOCS B HOPME TIPaBHiIa TOJBKO B Ty WA
WHYIO CTOPOHY, W00 TaKO# 3ampeT WHBIM 00pa3oM HEIBYCMBICICHHO BHIPAXKECH B
TeKCTe HOPMBI. [Ipr OTCYTCTBHM B HOpME, PETYJIHMPYIOIICH MpaBa W 00sI3aHHOCTH TI0
JIOTOBOPY, SIBHO BBIPAXCHHOTO 3ampeTa YCTaHOBHTh WHOE OHA  SIBIIACTCSA
UMTICPATHBHON, €CITM HMCXOMA W3 IIeJIeH 3aKOHOAATEIBHOTO PETYJIMPOBAHUSA STO
HEOOXOMMMO JUIA 3alllUThl 0CO00 3HAUMMBIX OXPAHIEMBIX 3aKOHOM HWHTEPECOB
(uaTEpECcOB ¢ab0it CTOPOHBI TOTOBOPA, TPETHUX JIUIL, MyOIMUHBIX HHTEPECOB U T.11.),
HEJOMYIIEHUA TpyOOro  HapyuieHuss OajjaHca HMHTEPECOB  CTOPOH  JIMOO
UMTICPATHBHOCTh HOPMBI BBITEKACT M3 CYITIECTBA 3aKOHOJAATEIIBHOTO PETYIIMPOBAHMS
JTAHHOTO BHJIA IOTOBOPA.

bes »Tmx ycrmoBwii HENMB3d TPUAATh  HOPME TPAKAAHCKOTO IIpaBa

UMIIEPATUBHBIN XapaKTep, MOCKOJIbKY 3TO O3HAYACT OrPAaHUUCHUE MPaBa Ha CBOOOAY
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JIOTOBOpa, a I 3TOr0 TpedyeTrcss mpuHATHE (enepaabHOro 3aKoHa, MPUYEeM
OTPAaHUYEHUE TMPaAB M CBOOOJ YEJOBEKA M TPakJaHWHA JIOMYCKAETCA TOJbKO B TOM
Mepe, B KaKOi OHO HEOOXOJUMO B KOHCTHTYIIHOHHO MPU3HAHHBIX TENAX (CTaThs 55,
gacth 3, Konctutynmu Poccuiickoit deneparmm). Takumu METsIMU SBIITIOTCS 3aIATA
c;1aboi CTOPOHBI B JOTOBOPE, OXPaHA MOPAJIbHBIX LIEHHOCTEH, 3allUTa MyOJIMYHBIX
UHTEPECOB U T.A. JMCno3uTHBHAs HOpMA HE O0S3aTEIBHO MOXKET ObITh MPU3HAHA
CYJIOM TAaKOBOMW JIMIIIb MPH HAJIMYMU B TEKCTE 3aKOHA YKA3aHWA HA MPaBO CTOPOH
JIOTOBOpPA MPEAYCMOTPETH UHOE.

3.2. B o0Onmactu HaiiMa XWjibid HEOOXOAUM — C Y4e€TOM TpeOOBaHUsA
CMPaBEUIMBOCTU U COAJTAHCUPOBAHHOCTH TPaB — OAJIAHC MHTEPECOB HAMMOJaTeNa U
HaHuUMaTesA. MIckoMoe peryaupoBaHUE AOKHO B PABHOM CTENEHW YUYUTHIBaTh MX
HMHTEPECHI, YTO COOOPA3yEeTCs C OAHON U3 TJIABHBIX IEHHOCTEH TPaXKIaHCKOIO MpaBa —
PABEHCTBOM YUACTHUKOB PETYJIMPYEMbIX UM OTHOIICHUH.

B culy KOHCTUTYLIMOHHOTO MPUHIMNA PABEHCTBA MEPE]] 3aKOHOM U CYJIOM B
cogetannu co cratbeii 17 (wactp 3) Koncrurymum Poccuiickoii ®enepanmmy,
MpEIoJiararonel  cOaTaHCUPOBAHHOCTh TPaB  YYACTHUKOB  TPABOOTHOIICHUM,
3aKOHOJAATENb, PETYJUPYAd HAeM KWIbIX MOMEUICHUH, AOMKEH MNPUHUMATh BO
BHUMAHUE, YTO €CJIM OH YCHUJIMBAET 3alIUTY, MPEAOCTABISIEMYIO HAHUMATENIO, TO 3TO
HEM30EKHO BENET K COKPAIICHWIO 3alrIaeMoil chepbl WHTEPECOB HAMMOAATEINS.
Korpaa 3akoHonarenb, UCNOJb3yss UMIEPATUBHBIE HOPMBI, MPEAOCTABISIET OOIBIINMA
00BEM 3alUThl HAHWMATEIO, TO OH COKpamaer cdepy MPUMEHEHHS TPUHINTA
CcBOOOJBI JIOTOBOpA, CO3AaBas PHUCKM HETMOKOCTH, YPE3MEPHOM KECTKOCTH
JIOTOBOPHOTO PETYJIMPOBAHHUA.

3.3. AGzan; Bropoi myHkrta 2 cratbu 687 I'K Poccuiickoit ®enepanun He
MMEET MPSAMOro YKa3aHWs HA UMIEPATUBHOCTh COACPIKAIlCHCa B HEM HOPMbI. UTO
KacaeTcsi €€ OICHKUM MPUMEHUTENILHO K JOrOBOPY KPAaTKOCPOUHOrO HaiMa Kak
AMIIEPATUBHOW KUCXOJ U3 LENEH 3aIUThl OAHOM W3 CTOPOH AOTOBOPA, TO cama IIio
ceOe¢ MmpaBoBasi MOJENb COOTBETCTBYIOIIUX JOTOBOPHBIX OTHOIIEHUH, OCOOCHHO
CKJIQ/IbIBAIOIIMXCS MEXKY TPaXKAaHAMU, HE MPEAONPEESISICT B3JIAL HA Ty WIKA UHYIO
CTOPOHY KaK Ha 3aBeAOMO CWIbHYO wWin cinadyio. [lpu  onpeneneHHbIX

00CTOSATENIBCTBAX B JOrOBOPE KPATKOCPOYHOrO HaiiMa W HaMMOJaTellb CIIOCOOCH
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OKa3aThCsA CTOPOHOW, UbM HMHTEPECHI HE MOTYT OBbITh A()EKTUBHO 3AIMUIICHBI B
Cllyuae MNPUMEHEHUs CYACOHOro TMOpsA/iKa PACTOPKEHUS HAPYIIEHHOTO Jpyro
cTopoHOi moroopa. CiemoBaTeNibHO, AAKE MPH CYIMICCTBEHHOM (WM JUTAIIICMCS )
HapYIICHUH JOTOBOpAa HAHMMATEIEM HaWMOAATeNb MPOJOJLKAET ObITh CBA3AHHBIM
JIOTOBOPOM, HeceT Opemsi (PMHAHCOBBIX TOTEPh. DTO — C YUETOM KPAaTKOCPOUYHOCTH
JIOTOBOPA — MOXET MPUBOAUTH K HEOPOMOPLMOHATIBHOMY OrPAaHUYCHUIO TIPAB
HaMOJATeNd, Hapyllasd €ro MPaBOMEPHBIE OKUIAHUWSA, CBA3AHHBIE C JOTOBOPOM
KPaTKOCPOYHOIO HaliMa JKUAJIOTO MOMEIIICHHUS.

B nonp3y gomyCTUMOCTH BKJIIOUECHHUS B JOTOBOP YCIIOBUS O BO3MOKHOCTH
pPacTOPrHyTh €ro B OJHOCTOPOHHEM TMOPAAKE MO WHHIMATABE HAWMOIATEIS
TOBOPUT MPEK/E BCErO TO, UTO HAHUMATENIO JOCTYMEH MOCICAYIOMMM Cy1eOHbIN
KOHTPOJIb, 3aMEHSIONINI MPeABAPUTEIbHbBINA. [Ip BO3MOKHOCTH MOCIECAYIOIIETO
CyeOHOrO KOHTPOJIA PACTOPKEHHUE JAOTrOBOpA BO BHECYNESOHOM TMOPSJKE HE
JIOJDKHO, TIO CMbICTy mpaBoBbix no3uiivii Koncrurynuonnoro Cyna Poccuiickoi
Oenepanuu, cuutathea HapyuieHueM ctatbu 46 Konctutyuum Poccuiickoi
®denepanuu, NOCKOJIbKY HAHUMATENb HE ocTaeTcs 0e3 cyaeOHoi 3ammThl. iMeHHO
HAJIMYAEC B JAHHBIX MPABOOTHOLICHHUSAX TAaKOTO HWHCTPYMEHTAPUSA TMO3BOJIACT
obecrieunth yueT 3akpemeHHoro B cratee |1 'K Poccuiickoit ®eneparuu
npuHIMna Ao0pocoBecTHOCTH, KoTopbii Konctutyuumonsnsii Cyn Poccuiickoi
denepanuu Opu3HAT KOHCTUTYIMOHHO 3HauuMbiM. [lotomy u a03an BTOpOH
nyHkra 2 crtateun 687 manHoro Koaekca HE0oOXOAMMO HWHTEPHPETUPOBATH B
KOHTEKCTE ATOr0 MPUHIUIIA U B HOPMATUBHOM €JAMHCTBE C MyHKTOM 4 €ro cTaThu
450" 0 ToM, YTO CTOpOHA, KOTOPOH AAHHBIM KOZEKCOM, APYIHMH 3aKOHAMH,
WHBIMM MPABOBBIMU AKTaMHW WJIM JOTOBOPOM MNPENOCTABJICHO MPAaBO HA OTKa3 OT
7oroBopa (MCIOJTHEHHS JOTOBOPA), JOJDKHA TIPH OCYIIECTBICHWUH STOTO TIpaBa
JEeHCTBOBATh JOOPOCOBECTHO M PAa3yMHO B MpEAeiaxX, MPeyCMOTPEHHBIX JTaHHBIM
Konekcom, npyrumu 3akOHaMu, HHBIMU MMPABOBBIMU AKTAMU WJTA IOTOBOPOM.

ITockonwsky cornmacHo nyHKTy 4 ctateu 1 I'K Poccutickoit @enepaiinu HUKTO
HE BIPaBE M3BJICKATh MPEUMYIIECTBO U3 CBOETO HEAOOPOCOBECTHOTO MOBEACHUS,
MPYU HAJIMYUU B JOTOBOPE SIBHO HECIHPABEJIMBBIX OCHOBAHWW OJHOCTOPOHHETO

PAaCTOPKCHHUA HAHHUMATC/Ib BIIPABC 3a4ABUTb O HCAOIIYCTHUMOCTH IIPHMCHCHHA
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HECTPABEAJIUBBIX IOTOBOPHBIX YCJIOBUH B cuity ctatbu 10 nanHoro Koaekca wim o
HUYTOKHOCTH TAaKUX YCJIOBHUH B cuily ero crarbu 169. [Ipu sToM B ciiyuasx, koraa
3aKOH CTaBUT 3alUTy TPAXKIAHCKUX TMpaB B 3aBUCUMOCTb OT TOTO,
OCYLIECTBIISUIUCh JIK OHHU PAa3yMHO H JOOPOCOBECTHO, J1OOPOCOBECTHOCTh
YYaCTHUKOB TPAXKIAHCKUX NPABOOTHOLIEHUA W Pa3yMHOCTb UX JCUCTBUH
npeanojaraoTca. M3 31oit mpe3yMmniyu, 3akperieHHOW B myHkTe 5 cratbu 10
nanHoro Kopekca, BbITEKaeT, 4YTO J0Ka3blBaThb HEAOOPOCOBECTHOCTh WU
HEPA3yMHOCTh JEWCTBUI JIOJDKEH TOT, KTO C TaKUM [IOBEJACHUEM CBA3BIBACT
MTPABOBbIE MOCIECTBHUS.

Cnemuduka HOpM 0 JOOPOCOBECTHOCTH COCTOMT B TOM, YTO (PaKTHUCCKHE
00CTOATENIbCTBA, MPU KOTOPBIX 3TH HOPMBI JOJKHBI MPUMEHSTHCA, U MPABOBbIE
MOCJIEACTBUA, BO3HUKAIOIINE NIPU WX MTPUMECHEHUH, HE OMPEACIAIOTCS B 3aKOHE d
priori, a IpU3HaKu (KPUTEPHUH) TOOPOCOBECTHOCTH BBIBOSATCS M3 OOCTOATEIHCTB
KOHKPETHOTO Jiefla, MpUYeM A0OPOCOBECTHOCTh OLICHUBACTCS KAK B KOHTEKCTE
YCJIOBUH JIOrOBOPA, OTJWYAIOIIUXCA OT YCJIOBUH, MPEYCMOTPEHHBIX 3aKOHOM, TaK
U B KOHTEKCTE MOBeAcHUsA CTOpPOH. Cy/n B 3aBUCUMOCTH OT OOCTOSATEILCTB Jejia
onpenaendeT, ObUT JIM HAPYIIEH TPUHIUI JOOPOCOBECTHOCTA TEM, UTO B JOTOBOPE
KPaTKOCPOYHOTO HailMa >KWJIOTO TMOMEIICHUS YCTAHOBJIEHO YCJIOBHE O €ro
OJIHOCTOPOHHEM BHECYJ€OHOM PACTOPKEHUM HalMoJaTeNieM MNpU HapYyIICHUU
JIOTOBOPAa HAHUMATEJIEM, WU TE€M, UYTO 3TO YCJIOBUE MPUMEHEHO HAWMOJATEsIEM.
KoHnctatupoBaB Takoe HapylIeHUE, CyJ MPUHUMAET PEIICHUE C €ro y4eToM,
BIUIOTh JO OTKa3a B MPUMEHEHUH COOTBETCTBYIOIIETO YCIOBUS JIOrOBOpa M
BOCCTAHOBJICHUS TipaB HaHumartens. [Ipu »>ToM oOcHOBaHus it TOAOOHOrO
pelIeHUa MOTYT MPOUCTEKATh KaK U3 OCOOEHHOCTEH pbIHKA HailMa >KWIbs B TOM
WM WHOM HACEJIEHHOM MYHKTE, TaK U U3 JIMUHBIX OOCTOATEJILCTB HAHUMATES,
MPEXKAE BCErO M3BECTHBIX HAMMOMATENIO, YTO YK€ MPUHATO K CBEJACHUIO TPHU
(hopMynHpOBaHUH YCIIOBHM PACTOPKEHUS TIOTOBOPA HETIOCPEACTBEHHO B 3aKOHE.

Tem cambIM CTOpPOHBI HE OrpPaHWYEHbl B TMpPaBe BKIKOYATh B JOTOBOP
KPaTKOCPOYHOTO HalMa >KUAJIOTO MOMENIEHHS YCIOBUSA €ro PACTOPXKEHUS B Cllyuae
HapYIICHUS, OTJIWYAIOIIMECA OT YCJIOBUM, MPEAYCMOTPEHHBIX B ad3alle BTOPOM

nyHkTa 2 cratbu 687 I'K Poccutickoit ®eneparuu.
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OpnHako ycnoBus 00 OAHOCTOPOHHEM BHECYASOHOM PACTOPKEHHUM JI0TOBOpPa
HaliMoJIaTesieM, ONpeesieMble JOTOBOPOM, BO BCAKOM Ciydae HE MOTYT 00J1a1aTh
HEOMPEACICHHBIM XapaKTEPOM. YKa3zaHHE OOCTOATENbCTB, C HACTYIUICHUEM
KOTOPBIX JIOTOBOP CBSI3BIBAET TMPaBO HalMojdateNss pacTOPrHYyTh €ro B
OJIHOCTOPOHHEM TMOPSIAKE, AOJKHO TO3BOJIATh OJHO3HAUYHO W HEJBYCMBICIEHHO
BepudunmpoBath wx Hactymwienune. Korma ke ycmosue chopmynnpoBaHO B
HOCSIIUX OLICHOUHBIH XapaKTEP BhIPAXKECHUAX U TEPMUHAX U AAXKE MPU OTCYTCTBUU
cropa 0 (aktax CTOPOHBI MMEIOT TOBOJ TMPHUACPKUBATHCA PA3HBIX TO3WIHHA B
BOTIPOCE O TOM, CBUACTEILCTBYIOT JIH 3TH (PAKTBI 00 0OCTOATENHCTBAX, O KOTOPHIX
UJET peub B JIAHHOM YCJIOBHWH, TOTJIa HACTYIJICHUE OCHOBAHWU AJis JIOCPOUHOIO
MPEKPALLIECHUS JOTOBOPA COTJIACHO TAKOMY €r0 YCIOBUIO MOXKET ObITh YCTAHOBJICHO
quiib  cyaoM. HWHoe co3gaBano Obl  MPEANOCBUIKKM Uil MPOU3BOJBHOIO
MPABOMPUMEHEHUS, YTO MOXKET HE TOJIbKO BECTH K HAPYIICHUIO MpaBa HAaHUMATEN s
Ha XUJIAIIE, HO W 3aTPAaruBaTh JOCTOMHCTBO JIMIHOCTH (cTaThsa 21, wacts 1; cTaThs
40, gacts 1, Koncrurymuu Poccniickoit deneparin).

Kpome Toro, OamaHc mnpaB W 3aKOHHBIX HWHTEPECOB HallmodaTens u
HAHUMATENS B JIIOOOM Cllydae Hapyliajao Obl YCTAHOBJICHHE B KQUECTBE OCHOBAHUH
JUISl PACTOPKEHHS JOTOBOPA KPAaTKOCPOUHOTO HAaWMa KUJIbsl TAKUX OOCTOSITENIBCTB,
KOTOpPblE HE MOTYT CUMTAaThCA CYLIECTBEHHBIM OOpa3oM 3aTparvBarollMMU
WHTEpECHl HaliMoarena. Bmecte ¢ TeM HapyllleHUE HAaHUMATEIEM CPOKA BHECCHUS
MJaThl MO JOTOBOPY HE MOXKET OTHOCHUTHCS, MO OOIIeMYy MpaBWly, K YHUCITY
HEJIONYCTUMBIX YCJIOBHH JJI1 €r0 PacTOPKEHHUSI, MOCKOIbKY MOJIYYEHUE TaKOBOW,
MPUYEM HEPEJIKO K ONMPEEIECHHOMY JIHIO, MPEJCTABIAET COOOM OCHOBHOM MHTEpEC
HalMOJIaTeNa B COOTBETCTBYIOIIMX TPABOOTHOIICHUSX.

4. Takum oOpazom, abO3ai Bropor myHkra 2 crarbu 687 I'K Poccuiickoit
®denepanuu, NPUMEHSAEMbIA B CyJA€OHON MPAKTUKE BO B3aUMOCBS3M C MYHKTOM |
crateu 310, mynktom 4 crarbu 421, nynkrom 1 crateu 422, nynktom 1 crarbu 450
W MYHKTOM 2 CTaTbH 450" mammoro Kopexca mwist pellleHrAsT BOMpOCa O TMpaBe
HaWMOJIaTeNA KUJIOTO MOMEIICHUS MO JOrOBOPY KPAaTKOCPOUHOTO KOMMEPUECKOTO
HaillMa PacTOPrHyTh AOTOBOpP, He mnpoTuBopeunuT KoncTutyumm Poccuiickoi

d)ej:[epaulxm, IMOCKOJIBKY II0 CBOCMY KOHCTHTYHHOHHO-IIPABOBOMY CMBICIY OH
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MPEANOaraeT, 4Yro WHBIE, YEM HEMOCPEACTBEHHO NPEAYCMOTPEHHBIE €r0
MOJIOKEHUSIMU, OCHOBAHMS TaKOTO PACTOPKEHUS JIOrOBOpA JIOJKHBI  ObITh
chopMyTMpOBaHbl SCHO W OMNPEACIICHHO W OTHOCHTHCH K CYIIECTBCHHOMY
HAPYLIECHHUIO 3aKOHHOI'O0 MHTEpEca HaMMoAaresid MO BUHE HAHUMATENS, a Cy NpHU
PACCMOTPEHUH CHOpPa HAHUMATENS W HAWMOJATENs B CBI3H C OJHOCTOPOHHUM
PacTOP:KEHUEM JOTOBOPA MOCIETHUM OLICHUBAET, HE ObLI JIM HAPYILIEH MPUHIKUI
JOOPOCOBECTHOCTA YCTAHOBJICHHEM HA3BAHHBIX YCJIOBHM B JOrOBOpPE M HX
WCNOJIb30BAHUEM HAWMOJATENIEM.

Hosoaet T.B.I1IpikmHOM, KacarOmuecs MCHOIB30BAHUS OCHAPUBAEMBIX
nonoxkeHui [ paxganckoro koaekca Poccuiickoi denepaunmn npyu pa3pelicHuN €€
CyeOHOro CIopa, OTHOCATCS K HENOMYCTUMOCTH YCTAHOBJIEHWA B JOTOBOPE
KPAaTKOCPOYHOTO KOMMEPYECKOTO HalMa HWHBIX YCJIOBUH €ro PpacTOP:KECHUA,
HEXKENIM TEX, KOTOphIe MPEAyCMOTPEHbI B ad3aile BTOPOM MyHKTa 2 cTatbu 687
nanHoro Komekca. Mexay TeM NpUHUMIHNAIBHAS BO3MOXHOCTh UX YCTAHOBJICHUA
He craBuTcsA B HactosueM [locraHoBienun noa coMHeHue. OCHOBaHUE Ke IS
PACTOPXKEHHS JOrOBOPa, MPUMEHCHHOE B JAEJE€ 3aABUTCIBHULBI, COCTOSIO B
HEyIJIaTe MPEayCMOTPEHHON JOrOBOPOM IUIAThl 32 HAaeM W HE MOXKET ObITh
COUTCHO MPOU3BOJIbHBIM, HEOMPEACACHHbBIM U OecrouBeHHbIM. C  ydyeTom
ckazanHoro Koncrtutyimonnsiit Cyn Poccuiickoit ®enepaiiviv, pyKoBOJCTBYSChH
IYHKTOM 10" qactu nepBoit ctarbn 75 OeaepaibHOr0 KOHCTUTYIIMOHHOTO 3aKOHA
«O Koncturynmonnom Cyae Poccuiickoii Denepanmmny», NPUXOAUT K BBIBOY 00
OTCYTCTBHMH MOBOJIOB K nepecMoTpy Aena T.B.I1IsikuHOM.

[Ipu >TOM copepxamuecs B HacToAmeM [locTaHOBIEHWUM BBIBOABI O
BO3MOKHOCTH BBIPAOOTKH ONTUMAJIbHBIX YCJIOBUH, KACAOIIMXCA PACTOPKCHUS
JOTOBOPA KPATKOCPOYHOTO KOMMEPUYECKOTO HaWMa JKUJIOTO MOMEIICHUS W
OTJIMYAIOIINXCS OT YCJIOBHM, MPEAYCMOTPEHHbIX B al3alle BTOPOM IMyHKTa 2
cratb 687 I'K Poccuiickoit ®enepaniun, HE pacnpoCTPaHSAIOTCA Ha Te
(dakTrueckne oOcTosATENHCTBA (Ciyuaw), KOT/JAQ JIOTOBOP HalWMa  KWJIbA,
(hopManbHO SABJIAACH KPATKOCPOUYHBIM, (DaKTHUECKH TAKOBBIM HE SBJIACTCA B CHITY
MPOUIEHUA OTHOLIEHWH MEXAY CTOPOHAMH ITyTEM 3aKIIFOYEHUA J0rOoBOpa HaA

HOBBIN CPOK, €CJIM B COBOKYITHOCTH CPOKH IPCBLIIIAIOT OAWH T'OA.
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Hcxons n3 n3nokeHHOTO M PYKOBOJICTBYSICH CTaThbsIMHU 6, 471, 71,772,774, 75,
78, 79 u 100 denepanbHOr0o KOHCTUTYHHMOHHOTO 3akoHa «O KOHCTUTYIIMOHHOM

Cyne Poccuiickoit ®enepanuny, Koncrurymonnsiii Cya Poccuiickoit @eneparuu

HOCTAHOBHI.

1. Ilpuznate aO3an BTOpoit myHkta 2 ctatem 687 1K Poccuiickoi
®denepanuu, NPUMEHSAEMbIA B CyJA€OHON MPAKTUKE BO B3aUMOCBS3M C MYHKTOM |
crateu 310, mynktom 4 crarbu 421, nynkrom 1 crateu 422, nynktom 1 crarbu 450
W MYHKTOM 2 CTaTbH 450" mammoro Kopexca mwist pellleHrAsT BOMpOCa O TMpaBe
HaWMOJIaTeNA KUJIOTO MOMEIICHUS MO JOrOBOPY KPAaTKOCPOUHOTO KOMMEPUECKOTO
HaiiMa PacTOPrHYTh JIOTOBOP B OJHOCTOPOHHEM BHECY/ICOHOM MOPAJKE, HE
npotuBopevanm Koncturynuu Poccutickoi deaepannn, NOCKOIbBKY MO CBOEMY
KOHCTUTYLIMOHHO-TIPABOBOMY CMBICJIy OH NPEANOJiaraeT, 4YTO HWHbBIE, 4YeM
HEMOCPEJCTBCHHO TMPEAYCMOTPEHHBIE €ro TMOJOKCHHUSAMHU, OCHOBAHUS TaKOro
PacTOpKEHUS AOTOBOPA JOJKHBI OBITh C(HOPMYITUPOBAHBI SICHO W OMPEACIICHHO W
OTHOCHUTBCS K CYIIECTBEHHOMY HApYILICHHUIO 3aKOHHOTO MHTEpeca HaltMoaaTeNs mno
BUHE HAHUMATENS, a CyJ MPU PACCMOTPEHHUH CIIOPa HAHUMATENA U HalMoaTesnd B
CBSA3U C OJITHOCTOPOHHUM PACTOPKEHUEM JIOrOBOPA MOCAETHUM OLICHUBAET, HE ObLIT
JIM HApYILICH MPUHIMI A0OPOCOBECTHOCTH YCTAHOBJIECHHWEM HA3BAHHBIX YCIOBUH B
JIOTOBOPE U UX MCMOJIb30BAHUEM HAWMOJIATEIIEM.

2. BoisneHHbIH B HacTosAmEM [[0CTaHOBICHUN KOHCTUTYIIMOHHO-TIPABOBOM
cMbicll ab3ama BToporo myHkta 2 cratbu 687 I'K Poccuiickoit ®enepaiuu B
CUCTEME HOPM TIPa)XKAaHCKOTO 3aKOHOJATEIbCTBA ABJISETCA O0O0IEC00A3aTENbHBIM,
YTO MCKJIIOUAET JIF00O€ WHOE €ro HCTOJKOBAHWE B NPABOMPUMEHUTEIIBHOM
MPAKTHKE.

3. Hacrosmiee [locTaHOB/ICHHE OKOHYATENBHO, HE MOJJIEAKUT 00KAJTIOBAHUIO,
BCTYyMaeT B CHJIYy CO JAHA OQUIHAIBHOTO OMyOJWKOBAHUS, JEHCTBYET
HEMOCPEJACTBEHHO W HE TpeOyeT MNOATBEPKICHHUS JAPYTUMMH OpraHamMu |
JOJIKHOCTHBIMU JIULIAMH.

4.  Hacrosmee  IloctaHoBieHHUE  MOMJEKUT  HE3AMEAJUTEILHOMY

onyOnukoBanuto B «Poccuiickoil razere», «CoOpaHMM 3aKOHOJATEIbCTBA
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Poccutickoit ®denepanmm»y u Ha «OQUITHATBPHOM WHTEPHET-TIOPTAJIC TPABOBOM
uHdopmarmy (Www.pravo.gov.ru)
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